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PREFACE 



All who give special attention to the subject of rail- 
raads in their relations to the public, are intently 
watching Illinois. This is alike true, whether railways 
are considered from a legal, an economic or a political 
point of view. Tlie present constitution and recent 
railway legislation of the State, together with the 
decision of the Supreme Court based thereon, explain 
and abundantly justify this prominence. It is obvious 
that while, in its leading features, the common carrier 
law is substantially the same as administered in the 
different States, yet there are many points of diversity, 
as the result both of legislation and judicial decision. 
Those special ieatures in this State are of such a 
nature as to make Illinois the pathfinder in the pres- 
ent effort to readjust tlie carrying trade of the country, 

Tliis treatise is largely the resiilt of investigations 
prosecuted witli no thought of book-making. The 
writer has constant occasion, in the performance of his 
daily work, to state some phase of railway law, and 
has often found it necessary to consult many authori- 
ties in ascertaining positively the correct answer to 
what might seem to be a very simple question. 
Throughout these pages scrupulous care has been 
taken to avoid blending mere personal opinions with 
the authoritative utterances of the judiciary, and the 
exact limitations of the written law. Great caution 
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hits been observed to prevent errors-. The author's 
object will have been attained and his labors abun- 
dantly rewai-ded if the result shall prove of service 
in lessening the work of determining with exactitude 
what la railway law in Illinois, and contribute in 
mmti degree to a better understanding and adjust- 
ment of the relatione wliidi the railroads of the conn- 
try sustain m law, and should sustain in fact, to the 
people. F. G. 

CmcAiio, <:)ct. 15, 18T3. 
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INTEODUCTION,* 

BY HON. JOIIS W. 1'AI.ArEE, 
THE COMMON LAW OF RAILWAYS. 



So iiiiieh lias been said about vested riglits, and 
Bueli unwarrantable claims have been based upon them, 
tliat we have become the victims of delusions createtl 
by ourselves. But the railroads exist. They are part 
of our social and business system, and if they inflicted 
double the wrongs upon us that they do now, tliej' 
themselves are fixed, and will never be disturbed. It 
is not necessary for me to engage in the discussion of 
any of the controverted theories which have been 
advanced in respect to the nature or extent of the 
powers of railroad corporations under what arc called 
their charters. 

I admit the law to be as decided by the Supremo 
Court of the TTnited States in the ease of "The True- 
tees of Dartmouth College against Woodward." I 
have no doubt that the Supreme Court held correctly, 
that the charter granted by the British Crown to the 
Trustees of Dartmouth College, in the year 1769, is a 
contract, within the meaning of that clause of the 



* This subject was clnborately discussed by Ex-Govcrnor 
Palmer, in an address, delivered and published wiien this treatise 
was nearly ready for tho press. The author at once requested 
the Governor to furnish a preliminarj' paper, for use in this cou- 
nection, which Lc kindly consented to do. 
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Constitution of the United States which declares that 
no State ehall make any law impairing the obhgation 
of contracts, and I am quite as clear, upon principles 
that are well understood and eminently just, that the 
acts of the General Assembly of Jfew Hampshire by 
which it was proposed to change the name and essen- 
tially modify the powers of that corporation, and also 
to seize the property and usurp the government of the 
institution, were in violation of the Constitution, and 
I am prepared also to assent to tlie doctrine of the 
Supreme Court of Illinois, that the charters of private 
corporations are contracts which are inviolable, and as 
decided by the same court in the cases of " Kcustadt 
and others against the Illinois Central Eailroad Com- 
pany," and of the " Illinois Central Itailroad Company 
against the" County of McLean," that the act incorpo- 
rating the Illinois Central Eailroad Company, which 
declares certain exemptions of the property of the 
Company from taxation is a contract between the 
State and the Company, which cannot be changed or 
amended without the consent of both parties. Indeed, 
I concede it to be too well established to be shaken or 
questioned that the State cannot, by the action of any 
of the departments of its government, impair the 
charters of private corporations in any material respect. 
Having made these concessions, no one will expect 
me either to attack the claim of corporations to vested 
rights, or to complain of those decisions of the courts 
that recognize such rights and vindicate them against 
every attempt to impair them. Many persons who 
are under the influence of the delusions for which the 
representatives of corporate pretensions are responsi- 
ble, observing that I admit all that has been decided 
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by the Coiivta in respect to the nature and inviolabilitj 
of the rights of corporations will be ready to conelnde 
tliat I have, by my concessions, already defined the 
rights and obligations of railway carriers, and that I 
liave abandoned the only grounds upon which tlie cor- 
rection of the abuses which are known to exist in the 
railway carrying system can be demanded; but I hope 
to demonstrate that the principles which recognize 
tlie inviolability of contracts between the State and 
the railway corporations, so far from justifying the 
pretensions of railway carriers to be " a law unto 
themselves," afford support to theories I will here- 
after present and maintain in regard to the legal extent 
of their duties and obligations. 

Cari'iera are among the earliest agencies of the inter- 
course of mankind. One of the earliest records of 
the human race preserves the fact that " Jonah went 
down to Joppa, and found a ship going to Tarshish, 
and paid the fare thereof, and went down into it to 
go with them to Tarshish." Accounts eqiially ancient 
refer to^the freighting of ships with the products of 
the industry and skill of the oldest of the nations. 
In all ages the office or employment of can-ier has 
home an important relation to theeomrner<« and busi- 
ness of the world, and their obligations and liabilities, 
as well as their duties and powers are delined in the 
commercial codes of all civilized nations. 

All over the world their business is treated as a 
public office or employment, and their rights and 
duties are held to result from the relation they volun- 
tarily assume to the public. Wherever the English 
language is spoken they arc called " common carriers," 
a term which indicates the general nature of their busi- 
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ness, and at tlie same time describe tlic extent of their 
legal obligations. Hie distingnisliing feature of the 
office or employment implied in the term "Common 
Carrier" is, that its obligations and liabilities are not 
dependent iipon tlie contract, but are imposed by law. 
I will only enumerate, in this connection, a few of 
the duties and obligations which tlie law has impose*] 
upon common carriers, and I will confine myself t<> 
those which are least disputed, and interest tiie pub- 
lic most. "They must furnish reasonable and ordi- 
nary facilities for ti-ansportation, such as will meet the 
ordinary demands of the public." 

They are obliged by law to undertake the charge of 
transportation indifferently for all, without partiality 
or improper discrimination, and for a reasonable com- 
pensation. These obligations are implied in the vei-v 
natui-e of the office, for a common carrier, in the lan- 
guage of the courts of highest authority, is one who 
holds himself out to the world aa ready to undertake 
to carry all persons, or for all persons, indifferently for 
hire, as a business. He engages to receive at all rea- 
sonable times, according to the nature of the bueinest, 
all passengers, if a carrier of passengers, or, if a car- 
rier of freights, all property which is of a character 
suited to his means of transportation, in the order in 
which it is offered, and to transport with safety and 
reasonable dispatcli, and to discharge or deliver, at tlie 
place or to tlie persons expressed or implied in his 
undertaking, and by the very nature of his employment 
he undei-takes to discharge all the ordinary duties ho 
assumes for a reasonable reward, and as these are duties 
and obligations imposed upon common carriers by law, 
they cannot release themselves from them except by 
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tlic consent of ovei-y person wliij instj call upon them 
to pertbrm them, Ilaihvay coqwrations, and all nat- 
ural persons wlio undertake tlio duties whicli I have 
(leecrihecl as pertaining to that office or employment, 
are common carriers. 

The Supreme Conrt of onr own State, in one of the 
cases before it, speaking throngh Justice Breese, » 
venerable name in jurisprudence, uses the following 
language : " We suppose that it is not necessary that 
the charters should provide, in so many words, that 
the railroad companies created by them shall be cotii- 
moii carriers. Tlie authorities aie numerous to t!ic 
point, tliat sucli companies using care for the purpose 
of conveying goods tor all persons indifferently for 
hire, and whose custom ind uniform practice is to du 
so, are common carriir^, nnd are liable as sncli. Then; 
needs no legislative declaration to make them such; 
they are so in virtue of their uniform business, and 
are subject to the provisions of the common law which 
are applicable to carriers." And the same Court said 
in another case: " It is admittetl by respondent's coun- 
sel that railway companies are common carriers. 
Kegarded merely as common carriers at common law, 
and independently of any obligations imposed by the; 
acceptance of its charter, it would owe iinjwrtant 
duties to the public, from which it could not release 
itself except with the consent of every person who 
might call npon it to perform them. Tiiese obliga- 
tions grow out of the relation voluntarily assumed by 
the carrier to tlie public. But railway companies may 
well be regarded as under higher obligations, if that 
were possible, than those imposed by the common law, 
to discharge their duties to the public as common car- 
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riers fairly and impartially. Aa has been said by 
other courts, the State has endowed them with a por- 
tion of its sovereignty in giving them thei-ight of emi- 
nent domain. By virtue of this power they take the 
lands of the citizen against his will, and can, if need 
be, demolish his house. Is it supposed these great 
powers -were granted merely for the private gain of the 
corporations? On the contrary, we all know the com- 
panies were created for the public good. The object 
of tlie Legislature was to add to the means of travel 
and commerce." And the Supreme Court maintains 
that railway corpomtions are common carriers, and 
subject to all the obligations imposed upon common 
carriers at common law, both upon the ground that 
the legislature so intended in creating the corpora- 
tions, and tliat the corporators contracted to be com- 
mon carriers when they accepted the charters. 

The Court, in the cases from which I quote, concede 
that the charters of railway corporations are contracts 
lietween the corporators and the State, which neither 
party can annul or change without the consent of the 
other, and that snch contracts impose reciprocal obli- 
gations. In one case the Court say : " We hold simply 
that it [meaning a railway corporation] must perform 
all those duties of a common carrier to which it knew 
it would be hable when it sought and obtained its 
charter." "The company can make such rules and 
contracts as it pleases, not inconsistent with its duties 
as common carrier, but it can go no farther; and anv 
general language its charter may contain must neces- 
sarily be construed with that limitation." "But the 
charter was gi-anted to promote the convenience of 
commerce, and it is the constant duty of the respondent 
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to adopt itB agencies to tliat end. It cau be permitted 
to establisli no eiistom inconsistent ■witli its charter." 
And, in a late case, tlie Court said: "Can any one 
suppose it was merely to enrich and aggrandize the 
stockholders and the officers of these companies that 
the people through their representatives, liave granted 
such liberal charters. On the contrary, we all know 
that the grant of such powers were conferred to advance 
the pnblic interest as the first and great object. But 
to accomplish this great purpose, it was found necessaiy 
to enlist private enterprise and capital. And to call it 
forth for the aecomplishment of the end, rights, privi- 
leges, and immunities had to be conferred and secured 
to those who would embark in the constniction and 
operation of these roads. Hence in these charters tlie 
rights and duties of the companies are expressed or 
implied. When created bodies corporate, tlicy became 
invested with the right to construct and use their roads 
to transport both persons and property over their lines 
and to receive compensation for the same. And when 
these bodies accept their charters, it is with the implied 
understanding that they will fairly perform the duties 
of public common carriers of both persons and property. 
These are duties they owe to the public and it was in 
consideration that they would be performed that this 
charter was granted." 

These decisions cover the whole ground of the con- 
trovrsy between the people and the railway carriers, 
and they define " tlie legal rights and legal duties of 
jjersons whose business and employment it is to receive, 
transport, and discharge passengers and freight on and 
by railways," to be the rights and duties of common 
carriers at common law, and tiicy maintain the vested 
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rights of the public under the charter contracts between 
the railroad companies and the State, to insist tliat such 
companies shall be held to a complete performance of 
all the obligations which the law has attached to that 
relation. 

I have refen-ed to some of the rules of the common 
law relating to the duties of common carriers, and will 
add that the common Jaw is but " the body of prin- 
ciples and usages and rules the product of wisdom, 
counsel, experience and observation of many ages ot 
■wise and observing men." ■ And it materially adds to 
the value of these principles, usages and rules, that 
they rest for their support upon reason and justice, 
that they are not limited in their operation to any one 
or more of the States, but are in force wherever reason 
rules and iustice are regarded. They defy power and 
spurn corruption. They may be disregarded, but can- 
not be destroyed or changed. They regulate the 
carrying trade of the ocean and the great lakes and 
rivers, and in their application will be fonnd the solu- 
tion of what is aptly called the " railway problem." 
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CHAPTEK I. 
THE RAILWAY SITUATION. 

§ 1. Illinois in relation to tlie railroad question. 

2. Facts and law intertwined. 

3. Eailroads and tlie code of civilization. 

4. Railroads a modern improvement. 

5. The pioneer lines. 

0. Extent, cost and earnings of railroads in genera!. 

7. Private enterprise ; public donations. 

8. flODgtessional bond subsidy policy. 

S. The flr3t land grant; Bkbbse, Douglas. 

10. Mode of procedure. 

11. Amount of railway land grants. 

13. Tlie States benefitted. 
lU. Corruption and subsidy. 

14. Railway anticipations. 

15. The science of railroading. 

16. Metliods of railway operation. 

17. Primitive idea; toll-roads. 

18. Governmental control. 

10. Railway interdependence and comity. 

20. Regulation by combination. 

21. Eegulation by competition. 

23. Mntual benefits of competition. 

33. Illinois railway legislation of 1873. 

34. Agitation; Antagonism; Adjustment. 

§ 1. Illinois has sometliing over six thousand miles 
of railroad, which is more than any other state in the 
Union hae. Their cost, with equipments, was abont 
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two Imndred and forty million dollars. Tlie collection 
into one volume of the laws relating to an interest so 
vast is a matter of great convenience and gi'eater 
importance. Those laws are scattered through the 
legislation of a quai-ter centnrj-, and the decisions, not 
only of this state, hut of other states and the United 
States, covering a wide range of legal literature. 

§ 2. Before entering upon a detailed analysis of 
the subject in hand it will be of interest to take a 
general survey of the field. Facts and law are so 
intertwined tliat such a survey is indispensible. 

§ 3. Although the railroads themselves are novel, 
and all legislation in r^ard to them essentially 
experimental, the great body of laws applicable to 
them are as old as well regulated commerce. Tlie 
equitable pi'inciples which govern the relations of a 
common carrier to the public form a cardinal feature 
of what might fitly be termed the code of civilization. 
A clear understanding of the whole subject would 
require thorough study of the history and laws of 
commerce in all times and lands. Our historical 
inqniry must necessarily be cursory, and strictly con- 
fined to the one method of carr}'ing on traffic between 
different places, whiclt has come into existence within 
the memory of many, and has already attained over- 
sJiadowing proportions. 

§ i. Delving among the rubbisli of the past could 
unearth no railway relic half a century old. If some 
of the ancients had tramways witli groved vehicles 
ihey had no knowledge of steam as a motive power. 
The Appian way of liome was doubtless the best road 
of any considerable length ever built prior to the rail- 
road constructed in England in the year 1329. That 
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date iiiarka an era second in importance only to the 
distovery of movable types. 

§ 5. The railway system of the United States dates 
from 1830. The honor of seniority is claimed by the 
Hoston and Lowell raili-oad, also by tlie Baltimore and 
Ohio. The whistle of the locomotive was first heard 
Jti Illinois eight years later, at the insignificant town 
of Meredosia. The etate was then in the twentieth 
year of its age. Tlie track-laying on that pioneer line 
began Kay 0, 1838. The first locomotive arrived in 
September, and on the eighth of !N"ovember eight 
miles of that long since abandoned and almost forgot- 
ten l^orthem Cross railroad was in operation, 'ITiat 
was the first railroad of the Mississippi Valley, 

§ 0. At the time Illinois entered the field of rail- 
way construction there was in the entire country 1,913 
miles of railway in operation. At the heginning of 
1S7S there were 67,104 miles of road in actnal use. 
The increase for the latter year was 6,427 miles, or 
about the same as tlie total mileage of road in Illinois. 
It was not until ten years after the pioneer railroad 
of the state had been built that railway operations 
i'au'ly began here. Until 1848 the total extent of rail- 
roads in the state was only twenty-two miles. Since 
then the growth has been steady, and reasonably 
proportioned to the needs of the people. The total 
cost of the railroads of the country is estimated at 
$3,159,423,057, and the net earnings at 5.30 per cent, 
of the cost. The cost of the British railroads was 
$2,703,400,535, and the eai-nings are 4.05 per cent. 
Tlie per cent, of net earnings to cost in IlKnois is 6,2. 

§ 7, Railway construction has been in part the 
result of private enterprise and in part of public gifts 
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of ^iifi Kind or another. In the list of public donations 
sliould "be included individnal aid afforded -without 
any expectation of direct retuni. The amount of aid 
afforded by personal contributions cannot be stated, 
even approximately. JVeither can the aid afibrdcd by 
states, counties, cities and towns be given. We only 
know that quite a large per centage of the actual cost 
of building railroads was borne by the public. It is 
equally true that as a rule the original builders did not 
realized upon their investments, and through mort- 
gage foreclosures, or sales at a great reduction, tlie 
property has generally passed into other hands. The 
Chicago and Alton railroad, for example, now one of 
the most profitable lines in the country, was projected 
by a !New .York banker, who sunk over a million 
dollars in the enterprise, and finally went into bank- 
ruptcy, Tlie experience of Mr. Dwight was that of a 
great many others, although usually on a smaller scale. 
The actual cost of the railroads of tlie country to their 
present owners was vastly less than the actual cost of 
construction. Consequently the average net earnings 
of tlie I'oads are very considerably greater then appears 
upon the surface. 

§ 8. Oongi'ess has issued bonds in aid of six railroad 
entei-prisesjviz.: the Union Pacific; the Central Pacific; 
the Kansas Pacific; the Central Branch Union Pacific; 
the "Western Pacific, and the Sioux City and Pacific. 
The principal on these bonds foots up $64,623,513, all 
bearing interest at six per cent., payable semi-annually. 
The acts authorizing these bonds were passed in July, 
1863, and July, 1864 The principal will fall due 
thirty years from the date of issue. In theory these 
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bonda are a loan of the national credit to tlie com- 
panies named, but in reality they are a donation. 

§ 9. The chief aid extended to railway projects by 
the General Government was in the nature of gifts 
from the public domain. Tlie past tense is used 
because while many land grant bills were introduced 
in the forty-second congress, and will doubtless be 
revived in tlie forty-third, popular sentiment is so 
strongly and unitedly against railway subsidies of 
every kind that it is safe to predict that no such 
measure will hereafter become a law. The land grant 
policy, so far as concerns railroads, dates back to 
1850, and in this respect, also, Illinois was the pioneer 
state. As tlie honor of projecting a railroad across 
the continent to the Paciiic fairly belongs to Hon. 
SmtfEY Bkeise, Cliief Justice of Illinois, and formerly 
member of the United States senate from this state, 
so Hon. Stephen A. Douglas might justly be called 
the Father of Subsidy. On the twentieth of Septem- 
ber, 1850, congress granted 2,5&5,053.00 acres to the 
Illinois Central, and the Mobile and Chicago railroads, 
practically one enterprise. The method adopted and 
ever since adhered to was to grant the odd sections. 
The appreciation of the eoen sections in consequence 
of the facilities for communication afforded by the 
roads was such that the price was raised from $1.25 
to S2.50 per acre.i No other railway enterprise in 
Illinois has ever been aided by congress, 

§ 10. The legal mode of operation Las been always 
to vest tlie title to the land in the state. Usually, 
the state legislature has unconditionally turned the 

' St!0 Poor's Railroad Mamia!, 187y-7*, C96. 
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grant over to the railroad, or railroads. Illinois ex- 
acted of the Illinois Central payment into the state 
Ireasury of seven per cent, of its gross earnings, at the 
same time exempting the property of the road from 
ordinaiy taxation. This contract has since been 
hedged about by special constitutional enactment, 
and from it there could be no deviation through legis- 
lative action. Tlie annnal revenue of the state from 
this source is about lialf a million, and steadily in- 
creasing, 

§11. Ill estimating the grants of public land in 
aid of railroad projects, a distinction must be made 
between the amount granted and the amount certified. 
Ill Illinois, the whole grant lias been certified; but 
this is not tnie in any other state, Tlie total number 
of acres granted to aid works of improvement, is 19S,- 
lC5,794i^, or about 300,000 square miles.* This 
area is greater than that of the six New England 
states, with New York, Pennsylvania, Illinois, In- 
diana, Ohio, and New Jersey combined. It includes 
4,405,986 acres granted in aid of canals, also, 3,857,- 
^13i^(rV acres recently donated in aid of wagon roads. 
Deducting tlie grants made but not certified, and the 
quantity is still enormous, " The amount," says Poois, 
"yet to be made in the several states will probably 
reach 35,000,000 or 40,000,000 of aci-es. In Iowa, 
for example, tlie grants made call for 7,307,837-1*^ 
acres. Of these, 3,511,149xV(r ^^'^^ ^^^^ ^^^ <^rti- 
fied, there not having been an amount of government 
lands of odd sections within the limits of tlie grants 
at the time they were made equalling tlie nominal 
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Hiiiuiiiite of tlic satiK'.'' Tlie riatiic iiutliority estimates 
tlie total extent of railmsids cci us true ted and to be eoii- 
stmcted on the strength of these land grants at 
15,000 miles of lino. 

§ 12. Tlie states ivliieh Iiave tlms been made tlie 
agents of the General Government in carrying ont 
the subsidy policy are Iowa, Michigan, Illinois, Min- 
nesota, Alabama, Missouri, Arkansas, Florida, Wis- 
uDnain, Mississippi, California, Oregon and Lonisiana. 
From the standpoint of aggngate grants, certified 
and uncertified, Minnesota is the first in tlic list, and 
Kansas second. 

g 13. There has been an appalling amount of cor- 
■ruption in connection with the subsidy policy, and it 
is a' matter of rejoicing that botli political parties ai-e 
iigreed in its abolition. It is none the less true tliat 
the rapidity with which the development of the 
remote West has been pushed must be attributed, 
veiy largely, if not luaiuly, to the land grant policy. 
In justice to the Illinois Central company and its 
irianagemeut it should be added, that its land depart- 
ment has from first to last been conducted honestly, 
and iti a way calculated to increase the productive 
wealth of the state. 

§ 14. If we were to go back a generation or so we 
should find society divided into two classes on the rail- 
road question. The more conservative looked upon tlie 
locomotive as a desolating Vandal. Others, again, were 
completely carried away. The speed would soon be 
quickened to at least one hundred miles an hour, and 
tRwisportation rates would be so very low that e\'ery- 
body would get rich. Experience has taught both 
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extremes some wisdom. No one could have foreseen 
liow completely the earrjing trade by land would be 
revolutionized, nor how readily all things would adapt 
themselves to the change. 

§ 15. The science of railroading (for a science it 
certainly is), no one has more tlian tairly begun to 
master, although a very large per cent, of the best 
talent of the country is engaged in the conduct of the 
business, in one form or another. Especially is this 
true of the legal profession. So long as the more 
knotty railway problems remain partially unsolved 
there will be more or less clashing between production 
and consumption, on the one hand, and transportation 
on the other. But, be it remembered, each is equally 
indispensable to the other, and a basis of good fellow- 
ship is nmtually desirable. It is quite conceivable 
that the interests of all concerned will yet be essen- 
tially unified by the adoption of a better method of 
operating raihiaads, dictated by railway self-interest, 
no less than by considerations of public policy. 

§ 16. Pive distinct ways of operating railroads 
liave thus far been recognized. Each deserves special 
mention. 

§ 17. Tlie pnmitive idea of railway management 
was borrowed from turnpikes. Examination of an 
English railroad charter would lead one to suppose 
that the British railroads were toll-roads. It was 
originally thought that large aggregations of capital 
would construct paths for the locomotive, provide 
station accommodations, etc., then throw the line open 
to the public, depending for returns on the invMt- 
ment solely upon the tolls received. That cnide idea 
was early abandoned as utterly impracticable. There 
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must bo unity in tiie management of all tlie trains 
that run over a line. This is absolutely essential to 
safety. Tlien, too, the expense of fitting out one train, 
liowever small and poorly equipped, wo\ild be too 
great to admit of its being done miscellaneously. Any 
haphazard system would surely work disastrously, and 
be abandoned. 

§ 18. Another method is to have tlie railroads form 
a part of the government, state or national. This plan 
has been triwl ivith suecees in the management of 
canals. It proved a failure when the general govern- 
ment adopted it in tlie case of tlie Cumberland wagon 
road. The state of Pennsylvania tried it with the 
Pennsylvania Central railroad; but after incurring a 
heavy debt gave it up, either at the dictates of sound 
policy or at the connivance of a corrupt ring. Illinois 
has never taken a single step toward that method of 
railway management. It is being urged in Great 
Britain, and works well on the continent of Europe, 
wliere the governments are conducted by and for the 
few. Its feasibility for this country is being discussed 
tomewhat, but the subject is now confined to the 
region of abstract speculation. If adopted at all it 
woald be upon a national sc^le, yet through tlie 
co-ordinate action of tlie several states and of the 
United States, 

§ 19. A third method is for each railroad company 
to own or lease all the rolling stock in use on iis line. 
That was the system adopted when the primitive 
metliod was aliandoned. If it were necessary to the 
pi-ojier Bvpply of facilities for transportation by rail 
that the ownei-s of the road should furnish all the 
equipments, tlien self-interest and duty to the public 
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would require it; but it was eai'ly found Jmpra<;ticable, 
iind was long ago abandoned. Tlie Pliliadelphia and 
Jleading railroad company alone adheres to it. That 
corporation, with its numerous branch roads, is com- 
plete in itself, while the other railroads of the country, 
whether long or ehort, form links in a vast continental 
ciiain. The gi-eater part of the business of our rail- 
roads begins with one road and ends with another, 
often passing over many roads. To transfer the con- 
signment from one car to another every time a change 
of roads was necessary, wonld be an intolerable delay 
and expense, besides gi-eatly iiiereasing the danger of 
damage from handling. This led to a system of rail- 
way comity which was some years ago recognized and 
made binding by legislation. That legislation has 
been unchallenged in its validity. 

I 20. This necessity of railway comity led, not 
necessarily, but still naturally, to the formation of fast 
freight lines and palace ear lines. By means of this 
fourth system all unnecessary delays and transters are 
avoided. The expense of palace cars are such that 
only one, the Pullman line, has attained any con- 
siderable proportions. The expense of freight cars is 
so light that there are many transportation companies, 
and the greater part of through freight business is 
carried on in the cars of such companies. There is 
professedly no discrimination of any tind, and tlie 
I'ailroad companies claim to be entirely ready to haul 
at impartial rates all care offered them, whether by 
other railroad companies, by transportation companies, 
or by individuals, 

% 21. The tifth and final method is in theory the 
same as the fourth, and rests upon precisely the same 
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legal basis; but practically it is altogether diiFerent. 
The fourth lias praved a monopoly system, while the 
iii'th, when once fairly in operation, would prove a 
competitive system. Thns far car owners have allowed 
the railroad companies to dictate the terms on whidi 
consignments should be taken. This servitude has 
been submitted to because tJie evils of it lell entirely 
ujMjn the producer and shipper, -while its benefits wei-e 
shared between servant and master. Usage lias non- 
established the right to car-serviee as an integral part 
of common law, and one person, or any number of 
persons, interested in cheap treiglit, can put into opera- 
tion the comjietitive system. This feature of common 
law exists throughout the eountrj'; Illinois alone has 
distinctly recognized it by statutory provision. Tlie 
competitive system, "once generally established, would 
unify the railway and the populai- interest. It would 
be alike for the interest of the owners of the highways 
and of tbo patrons thereof to have an increase of 
facilities. Competition would secui'C more cars and 
lower freight charges, wliile the railroad company 
would derive revenue in proportion to that increase of 
facilities. The wort of legislation and adjudication 
in preventing extortion would be vastly simplified. It 
would be necessarily only to establish by law a fair 
scale of compensation for car-hauling, and competition 
would take care of the rest as surely as it now does of 
mercantile charges. Tlieodore Bacon justly remarks 
tliat " to give scope to competition there must not only 
be large and tree demand, but the possibility of sup- 
plying by many persons, from many sources, the very 
commodity demanded." Such possibility would be 
rendered a certainty by this fifth system. Mr. Adams 
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was entirely correct iu his coinment upon competition 
between raitroad corporations when he said: " While 
the result of ordinary competition is to reduce and 
equalize prices, the result of railroad competition is to 
produce local inequalities and arbitrary raise and 
depress prices." Competition must be of such a 
nature as to reach every station on the line, else a few 
points of intersection will enjoy its benefits at the 
expense of the many. 

§ 23. Tlie fourth system is, Kegulation by Com- 
bination; the true and inevitable system is, liegulation 
by Competition. This fifth method was first distinctly 
I'ccognized and rendered attainable by the Illinois rail- 
way legislation of 1873. It would be easy to increase 
the profits of the railroads and lessen the cost of trans- 
portation by an equitable division, in accordance witli 
the laws of trade, of the enormous profits now divided 
between transportation companies belonging to the 
monopoly ring, 

§ 24- Tlie entire nation is becoming profoundly 
agitated and perplexed over the railway question. 
There is imminent danger that production and trans- 
portation, interests which in their permanent thrift are 
mutually dependent, will be drawn into disastrous 
conflict. Statesmen, jurists and economists have sel- 
dom been confronted by a graver or more exacting 
problem. Unless it is riglitly adjusted, and that with 
reasonable dispatch, the antagonism will be fraught 
with exasperation and peril. To dispel ignorance is 
the first step towards reconciliation. Tlie aim of thie 
treatise is to set forth those legal principles and rules 
which admit of no intelligent controversy, and which 
must guide and condition all siiccessful attempts to 
effect an equitable and lasting adjustment. 
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CHAPTEE 11. 
EAILROAD CORPORA riONS. 

I. COBFOIUTE OnOABIZiTlOK. 

II. COKPOKATE Rights aud Ljabilities. 
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^ 25. A railroad is defined as "a road on which 
ii-ou rails are laid for wheels to run on for the convey- 
ance of heavy loads in veliieles." Tliis definition has 
reference to the practical working of railway business. 
The legal definition of the term, as fjiven by the con- 
ititution of Illinois, is simply: "a railway is a high- 
way," and, "a highway is a road open to the public." 
No railroad is a stncll> piivate enterprise. The right 
to construct the same is not obtained in the usual 
methods of property transfers. The right of private 
way is secui-ed only by the consent of the original 
owner or owners of the ground;* while the right of 
way for a railroad must be secured, to a greatei- or less 
extent, by condemnation, or the exercise of the sover- 
eign power of eminent domain. 

§ 26. The enterprise having started as a public 
project, and been given special privileges on that 
account, the contract thus entered into cannot be set 
aside at the option of one of the parties thereto. The 
perversion of a highway into a private road would 
justly forfeit tlie origin^ fi'anchise. We have herein 
the exjilanation of the faet that railroads which are 
highways are always cori>orate property. 

g 27. A corporation has been defined as an arti- 
ficial being created by law, and composed of indi- 
viduals subsisting as a body politic under a special 
denommation, witli capacity to succeed each other 
in perpetual succession, and to act in many respects as 
a natural person. The privilege of being a corpora- 
tion is conferred on individuals by grant from tlio 
sovereign power, and is a franchise. A private corpo- 
ration is one founded by private individuals, the stock 

■ Ncsbit D. Trumbo, S9 111, 110; Crear v. Crossly, 40 III. 175. 
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of which is owned, at least in part, by private persons ; 
and is distinguished from a public corporation, wliich 
is created by the government for political purposes, or 
whose stock is otvned exclusively by the government.' 

§ 28. The right of a government to vest in a cor- 
poration cei'tain functions of its own authority, for 
the public interest and with certain restrictions, ex- 
pressed or implied, has never been in dispute. Tliis 
right rests upon a foundation essential to the very ex- 
istence of tho state, and in its exercise dates back to 
the earliest conception of political economy. Ilowever 
it may be perverted, it is absolutely essential to the 
well-being of society. Under the code of Solon 
Athens granted corporate charters, and the Eighth of 
the Twelve Tables of Kome was in effect a recognition 
of the corporate system as an economic necessity. 

§ 29. "Wbile the corpoi-ate principle is common to 
all civilized governments, there is wide range and 
great variety in the methods of its application. Until 
a i-elatively I'ccent date, in England the granting of 
cliarters was a royal prerogative. All corporations 
termed in that country at tlie present time must 
organize under a general incorporation act. In this 
country not only has each state its own mode of pro- 
cedure, but tho same state often has more than one 
way. Sucli was the case in Illinois from its existence 
as a state until the adoption of its present constitu- 
tion. Since then, all railway organizations have been 
formed on one general plan. 

§ 30. It lias always been competent for the general 
assembly of Illinois to require corporations to organize 

' Chief Justice Uarsliall, in Dartmoiitli Cijllt^e v. "Woodward, 
4 Wlicaton, 543. 
3 
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nnder general law. The organic law has always, in 
theory, contemplated the issuance of special charters 
only in special cases. Practically, the charter system 
was in use to the almost entire exclusion of the ^ 
system, until absolutely forbidden, 

§ 31. The present constitution provided that " all 
existing charters or grants of special or exclusive 
privileges, under which organization shall not have 
taken place, or which shall not liavo been in organiza- 
tion within ten days from tlio time this constitution 
takes effect, shall thereafter have no vahdity or effect 
whatever."! The evident intention was to tbrbid the 
entering upon new corporate enterprises on the 
strength of old charters; or at least to prevent " sleep- 
ing" upon vested rights.^ Such has not been its 
effect. Organization deemed sufficient to comply witli 
tiie constitution was easy and inexpensive. The mere 
election of officers, adoption of by-laws, and the like 
preliminary work, has been deemed compliance with 
the constitution. The greater part of the railway 
schemes put in operation in Illinois during the cur- 
rent decade rest xipon old charters, rather than upon 
the general law. It would be quite impossible to 
estimate how long it will lake to exhaust this " re- 
;erve fund" of special charters. The validity of 
some of these charters will doubtless be called in 
question, eventually, on a writ of quo icari'anto, based 

' Illinois Constitution, art. xi, sec. 2. 

»A great many charters were procured under tlie old con. 
stitution without any expectation on the part of the corporators 
of making any legitimate use of the same. Franchises were se- 
cured with a view to selling them. Tliis hawking about of 
charters is not wholly at an end in this state even yet. 
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Oil tliC eoiiBtittitional limitation quoted; but no sneli 
ease has yet readied the docket of the Supreme Court. 

§ 32. Classilied from the standpoint of organiza- 
tion the railroads of Illinois are: First, those organized 
and existing under specific charters; and, second, those 
organized and existing under the general incorporation 
aet.i It should be borne in mind that the organiza- 
tion of a company is a vital pai't of its continuous 
existence. It is liable at any time to he obliged to 
show the title to its fraucliiees, and its riglit to acquire 
and hold property. 

§ 33, The railway chai'tcrs granted in Illinois differ 
in some of their details, hut agree in tlieir general 
characteristics. They quite uniformly lay special 
stress upon the rights of the corporation, wliile 
passing lightly over its liabilities. This is not, how- 
ever, a matter of real importance, a cliai-ter being 
declatory of rights, rather than creative of them. 
Subjected to the actual test of law, railway corpora- 
tions existing under the general act of the state have 
essentially the same rights as those existing under 
special charters, and, conversely, those existing under 
special charters are subject to the same control, judicial 
and legislative, as those existing under general law.^ 

§ 34. A general law for the organization of railroad 
companies was passed in 1849. In a subsequent rail- 
way case it was claimed that a charter granted after 
the passage of that act would not be valid unless it 
was expressly declared that special reasons existed for 

' For a complete list of the railway companies of the stale, 
airangecl according to this classification, see Appendix. 

' For a discussion of this subject and authorities for this state- 
ment, see chapter on the Doctrine of Uniformity. 
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not organizing under the general law. Tlie court held 
that sueb declaration was not necessary.^ As a matter 
of fact very few organizations were affected under tlie 
law of 1S49, and it is believed tliat no railroad com- 
pany in the state now holds its franchises under that 
act, or any general statute ante-dating the present 
conatitiition. Those originally organized thereunder 
either seemed special charters afterwards, or reorgan- 
ized under the statute of 1872. 

§ 35 The most notable instance of beginning under 
the general law, and then securing a cliarter, occurred 
under the administration of Grov. Matteson, in 1854. 
As it was ultimately made a test case in the courts it 
deserves notice.* Tlie Mississippi and Atlantic rail- 
road company found it difficult to raise money and 
preferred a special charter. Tlie governor called an 
extra session of the general assembly, specitying, 
among other things, this object, " to pass laws recog- 
nizing the existence of, and conferring additional 
powers upon, corporations formed, or which may be 
formed prior to tlie action of the legislature thereon 
under the act to provide for a general system of rail- 
road incorporations." It was claimed that organiza- 
tion having been effected under the general law tliere 
could be no transference of the company to a diarter 
Ijasis. The court did not take this view of the case. 
It held, on the contrary, that such legislation was 
valid.* 

' Johnson v. Joliet & Chicago E. R. Co. 33 III. 203. 

» People V. Mississippi and Atlantic R. R Co. 14 III. 440. 

' There ■was an eminent array of counsel in the case. C, 
Bcckwitli, conspicuous in the latest test railway case, was 
associated willi Messrs. Coastahle, Gillespie and Blackwell as 
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§ 36, The right of the legislature to cure defects 
of organization was the pritieiple of chief importance 
set forth, in the opinion of the court, in tliat case. 
The doctrine of tlie validity of retroactive corporate 
legislation has been reaffirmed in several eases, and 
alluded to always as a settled point.' If the legisla- 
ture had the right to cure organic defects by special 
legislation it lias the right to do so by general legisla- 
tion. This is a vital point in view of a law passed in 
1873 for the purpose of curing defects in railway organ- 
ization.^ 

§ 37. Some railroad companies organized under the 
general railway law of 1849, amended in 1869, have 
since organized under the law approved ilarch 1, 
1872, A few companies possessing special cliarters 
have seen fit to organize under that law, in accordance 
with a provision therein contained. The mode of pro- 
cedure in snch cases is the same as in effecting an 
entirely new organization. Wc need only add of the 
law of 1849 that it was amended in 1S57, and again 
in 1869, and the whole repealed, except certain speci- 
fied sections, by the law of 1872.* 

§ 38. In addition to positively forbidding the crea- 
tion of corporations by special enactment, except those 

counsel for the people; Lyman. Tmmtiull, B, C. Cook, J. A. 
Glover, V, Worlliingtoi! and Gen. McClernand, appeared for the 
corporation. 

' Goodrich v. Eojcolds, Wilder & Co., 31 lil. 400. 
Laws of Illinois, Twenty-Eighth General Assemlily, First 
Session, page HO. 

' The sections not repealed are 34, S3, ac, 37, 38, 30, 40, 41, 43 
and 45. All except the latter apply entirely to the operating of 
tlie road. That defines the companies to which the law is 
applicable. 
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for charitable, educational, penal, or reformatory pur- 
poses, ami whicli are to lie and remain under tlie 
patronage and control of the state, the constitution 
provides that the general assembly sliall [not may] by 
general law mate provision for tlie incorporations 
thereafter to he created,^ It would have been com- 
petent for the legislature to have passed a statute 
analogous to the British law called "The Companies 
Act of 1872," which applies to all corporations; but 
as a matter of fact the general incorporation acts of 
Illinois do not apply to railroads.' 

§ 39. The main statute for the formation of rail- 
way companies was approved March 1, 1872, It con- 
tained an emergency clause, and consec^uently became 
at once operative. The supplemental act was approved 
April 26, 1873, and went into effect July 1, 1873.3 

§ 40. Any nuniber of pei-sons, not less than five, 
may form a railway company. In organizing an 
ordinary corporation the number must not be less 
than three, nor more than seven. 

§ 41. The artieles of incorporation must set forth 
the facts on each of the eight following points, viz.: 
1. Tlie name of the proposed corpoi-ation. 2. The 

' Illinois Constitution, art. si, sec, 1. 

" Tliere is fin act authorizing the formation of union depots, 
the details of wliicli will be explained liercaftor. Besides rail- 
way laws there are three general incorporation acts non-applica- 
ble to railroads. The first gives the details of procedure in 
creating and operating stock companies ; the second is purelj- 
supplemental to the first, and the third is designed to enabUr 
associations of persons to raise fnnds to loan only to tlieir mem- 
bers. See Gross Statutes, vol. 2, pp. 134, 55G and 571. 

^The first is given in Gross Statutes, vol- 3, p- 64; the seconil 
in the statutes of the state of Illinois, 1S73, p. 117. 
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places from and to w!iicli it is intended to construc-t 
the proposed railroad, 3. The pla«e at wliich shall be 
established and maintained the principal business office 
of such corporation, 4, The time of the commence- 
ment and the period of coiitiunance of such corpora- 
tion, the same not to exceed fifty years. 5. The amount 
of capital stock. 6. The names and places of residence 
of the several persons forming the association. 7. The 
names of the menihera of tlie iirst hoard of directors, 
and in what ofScers or persons the government of the 
proposed corporation and the management of its affairs 
shall be vested. 8. The number and amount of shares 
in the capital stock of the corporation. 

§ 42. These articles of incorporation must be signed 
by the corporators and recorded in the office of the 
I'ecorder of deeds iiieaehcounty through or into which 
the railroad is proposed to be run, also in the office of 
the se(*etary of state. 

§ 43. The filing and recording having been effected, 
the persons named as corporators thereupon become a 
body corporate, clothed with the usual powers of a 
corporation, and duly authorized to proceed with the 
business in hand. The statute defines this autliority 
to be the power to have succession; sue and be sued; 
plead and be impleaded ; have and use a common seal, 
whicli it may alter at pleasure; declare the interest of 
its stockholders transferable;^ establish by-laws, and 
make all rules and regulations for the management of 
its affairs in accordance with law. 

' The old idea that a corporation can only act under its corpor- 
ate seal is obsolete. See New England Fire and Marine Ins. Co. 
B. SchaUer, 38 111., IflG. 
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§ H. A copy of any articles of incorporation, filed 
and recoi-ded as the law directs, certified as correct by 
the secretary of state or his deputy, must be accepted 
as ^prvma facie evidence of the incoi-poration of the 
company and of the facts therein set forth. 

§ 45. Under the obsolete law of railway incorpora- 
tion there had to be at least twenty-five original incor- 
porators. The life of the company was limited to 
fifty years, witli eo provision'for renewal.^ Under the 
present law the corporation may renew from time to 
time, for a period of not longer than fifty years, pro- 
vided that tlircc-fonrths of the votes cast at any regu- 
lar election held for that purpose shall be in favor of 
continuance; and provided, further, that those desiring 
to renew shall purchase, at its current value, the stock 
of those opposed to continuance, in case any of the 
stockholders are opposed thereto. 

§4C, The original by-laws and all subsequent 
amendments must be recorded in the office of the sec- 
retary of state, and of the county recorder, or record- 
ers, the same as the articles of incorporation. The 
copy must be certified. This record must be made 
always within ninety days after the adoption of tlie 
same. 

|4T. As transfers of stock gQuevally "precede^ to a. 
greater or less extent, any actual operation, it should 
be mentioned in this connection that all such transfers 
must be made at the headquarters of the company in 
the state. In the case of ordinary stock companies 
incorporated in IlHnois, all transfers of shares not fuUy 

' The mode of procedure in reorganizing an old company 
under tbe existing general law is precisely tlie same as in organ- 
izing a company ie novo. 
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paid up must be made a matter of corporate and pub- 
lie record; but fully paid up shares can be transferred 
in blank without any record whatever. Common com- 
panies may have secrets; the law attempts to make all 
the operations of a railway company so far a matter of 
record that in case of need every step and phase of the 
company could be brought to light. 

§48. A statute amendatory to the general railway 
incorporation act went into foree July 1, 1873. Itwas 
designed and had the effect to extend the privilege of 
reorganization under the general law passed by the 
previous general assembly to associations or corpora- 
tions that had attempted to be formed, giving to such 
inchoate companies the same rights and privileges as 
were previously enjoyed by perfected organizations, 
"notwithstanding any detects or omissions in their 
articles of association." The same idea is contained 
in the clause, " all such corporations that Lave adopted 
or that will adopt this act are hereby declared legal and 
valid corporations, within the provisions of this act, 
from the date of the filing of their respective articles 
of association. And the fixing of the termini by any 
such corporation shall have the same effect as if fixed 
by the general assembly." i Two provisos are added 
to the law ; but they will come under the head of con- 
struction and municipal aid bonds, 

§49. The association is not binding upon the cor- 
porators until the organization has been completed. 
At the same time, if one actually becomes a subscriber 

' These quotations contain the only really new and vital 
parts of that statute aniJ was evidently designed to remedy a 
defect in a particular railway organization which had recently 
been poiuted out by the supreme court. 
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]ie is boiiiid by the terms of bis subscription, aud 
must bear bis share of the preliminary expenses, unless 
the fiubseriptjon provide the contrary, although several 
decisions favor the opinion that merely taking sliares 
in a railroad project does not obligate the subscriber to 
pay any preliminary expenses, unless there is a eon- 
tract to that effect. If the scheme should prove abor- 
tive, the terms of the subscription, whatever they may 
be, must be observed in good faith. "When fully 
organized tlie company may and generally does assume 
tlie liabilities incurred by the provisional association 
in securing a completed organization, i 

II. CoiiPORATE Eights and Liabilities.^ 

§ 50. Conditions precedent. 
.It. Corporate citizenship. 
62. Importance tliereof ; constitution of tiie United States. 

53. Agreement to talte stock. 

54. Suljscription by instaliment. 

55. "Unpaid subscriptions and promissory notes. 
EQ. No fictitious stock Issues allowed. 

57. Increase of capital slock. 

58. Books of the corporation. 

59. Corporal* mortgages. 

60. Late legislation authorlKing it 

61. Why authorization necessary. 
03. Stock personal property. 

I For a full discussion of the points stated in this paragraph 
see Spear n. Crawford, 14 Wend. 30; Thrasher u. Pike Co. R R. 
Co. 33 III. 303 ; Illinois Elver R. R, Co. n. Ziraraer, 30 111. 654 ; 111. 
Grant «. Green, 40 III. 469. 

' It is proposed in this connection to consider only the rights 
and labilities of railway companies as corporations. Their ob- 
ligations and privileges as common carriers, and their general 
operative relations to tlie public will be set forth elsewhere. 
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as. Transfers of stock abroad; act of Congress. 

(f4. Consolidation under common law. 

GH. CoDsolidatiou under the constitution. 

60. Railway leases. 

GT. Clieap transportation contracts. 

Gd. Bailway lialjility to execution and sale. 

69. Cumulative system of voting for directors. 

70. Individual liability of sliarelioldors. 

71. Special meetings of the corporation. 
7S. Rights of majorities; minorities. 
7S. Single stockliolders. 

74. Corporate liuiitttions. 

§ 50. It is tlie doctrine of tlie supreme (.-ourt of 
the United States that if the law requires a certain 
amount of capital stock to be paid in before tlie cor- 
'poration is fully formed, this condition precedent must 
he fairly complied with. But unless the charter or 
general law, as tlie case may be, specifically require it, 
such prepayment is not necessary.' The genera! law 
of Illinois does not make any such requirement. 

§ 51. A corporate person, as well as a private indi- 
vidual, has a citizenship. Many cases at law have 
turned upon this point: what determines the local 
habitation of a joint stock company ? It has been 
claimed that the residence of a majority of the stock- 
holders is decisive of the question. But the doctrine 
of the courts is that the residence of the etocklioMers 
in no wise affects the citizenship of a corporation.^ 
All the stock of all Ilhnois railroads might be owned 
outside of the state, and stiU each and every company 

' Minor n. Mechanics' Bank of Alexandria, 1 Peters, 46. 

" Louisville R. R. Co. n. Letson, 3 Howard, 407 ; Oiiio E. R. Co. 
ii.Wlieeler,l Black, 280; Covington Bridge Co. v. Shepherd, 30 
How. 337; Marshall v. Baltimore and Oliio R. R. Co, IG How. 
314 ; Regina v. Arnaud, Q. B. 806. 
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would be a citizen of this eommoiiwealtli. A private 
person may change hia citizenship at pleasure. A 
corporation has no such power. 

§ 52, This is liable to be a matter of great practical 
importance. In litigation, the general policy of rail- 
way companies is to delay a final judgment. Under 
the constitution of the United States, the federal judl- 
"aiy has appellate jurisdiction in all suits between 

tizens of different states; but not in eases between 

tizens of the same state, unless arising under the 
national constitution or acta of congress. ^ The right 
of appeal often involves immensely important practical 
results.^ 

§ 53. An undertaking to subscribe a certain amount 
of stock does not make one a stockholder. Such a 
promise is like the promise to purchase any other spe- 
cific piece of property. If there is no delivery nor 
any offer to deliver, the company in a suit against 
such a promisor could not recover, as damages, the 
valne of the stock, because they still hold it in their 
own name. The true measure of damage in such a 
ease would be the actual damage resulting from the 
loss of the bargain; that is, the difference between the 
par and market value of such stock.* 

§ 54. In common law, subscription may be made 
to a capital stock by installments. When this is done 

' U. S. Constitution, art. ill. sec. 3, 

' For clahorate discussion of tliis subject see Banlc of Augusta 
0. Earl, 13 Peters, 519; Zabriskie c. Cleveland, Columbus and 
Cincinnati R. E. Co. 23 How. 381 ; Bank of U. S. c. Dandridge et 
al. 13 Wheaton, U. 

' Thrasher t>. Pike County R. R- Co. 35 111. 3S3 ; Ctiase v. Syca- 
more and Courtland B. B. Co. 88 111, 215. 
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without condition oi" reservation and certiflcato of stock 
issued, the person becomes a member of the corpora- 
tion and aa such is liable for the calls of the company. 
Nothing remains to be done concerning the contract 
except payment of the money. Tliis may be recovered 
by a suit indebitatus assum^mt for tlie money due on 
the instalbnente.^ But one corporation can not re- 
cover upon subscriptions made to another, however 
identical the objects sought by the organization or the 
parties composing them.^ Under the statutory law 
of Illinois the directors of a railroad company have 
ahnost unlimited power in regard to the payment 
of railway stock subscriptions.^ 

§ 55, Tlie supreme court of IHinois holds that a 
railroad company has the same claim upon an unpaid 
subscription to it§ stock that it has upon a promis- 
sory note. The corporation may sell the subscription, 
or make a contract to dispose of it, as a part of its 
assets. Tlie sale must be for the purposes of the road, 
as must be tlie expenditure of all the funds of tlie 
company.* No stock oi- bonds can be issued or 
money disbursed for an object foreign to the designs 
of the company. Whatever tlie railway facts might 
show, railway law is very plain on this point. 

I 56. No stock or bonds may be issued except for 
money, labor or property actually received and applied 
to the purposes for which the company was organized. 
This is tlie constitutional law.' No stock dividends or 



' Peakc D. Wabaat R. R. Co. 18 111. 88. 
' Thrasher it. Pifee R. R. Co. 33 111. 303. 
' Sec Duties of Directors. 
' Morris e. Cliency, 51 111. 451. 
' 111. Constitution, art. si, sec. xiii. 
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other fictitious increase of stoekor indeljtedness would 
be legal, though every stockholder concurred therein. 
In the contemplation of the organic law of Llinois 
such " watering," as it is called, is against the public 
]>olicj. The common law recognizes the right of the 
government to make such restrictions. 

§ 57. Under certain conditions, for legitimate pur- 
poses and in a manner prescribed by law, a railway 
company may increase its capital stock. The condition 
i-equires that sixty days notice shall be given " in such 
manner as may be provided by law:" The statute 
provides' that in case the original capital shall prove 
insufficient for the construction and operation of the 
road, the same may be increased to any amount required 
for the purpose. This increase must be sanctioned and 
authorized by two-thirds in value of all the st^ck. 
The question of increase must be decided at a meeting 
called for that especial purpose.* 

§ 58. Every railway company organized or doing 
business in Illinois, "under the laws and authority 
thereof," is compelled to maintain a public office in 
this state for the transaction of its business. It is 
there that its transfers of stock must be made. The 
company is required by the constitution to keep at 
that office, or place, books in which shall be recorded: 
1, The amount of capital stock subscribed. .2, By 
whom subscribed. 8, The names of the present owners 
of the stock, 4. How mucli each shareholder holds. 
5. Tlie amount of stock paid in. 6. By whom paid in, 
7, The amount of its assets. 8. The amount ot its 

' Gross, vol. ii, R R chap. sec. 174. 

' For the method of its call, which is by the directors, see 
Duties of Directors, 
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liabilities. !). Tlie name and resi(lciif<; of the oflicei's 
of the company. The statute reaftirms theee rerniire- 
ments, adding one more, viz.: Iiow the shares Iield hy 
each is designated,* TJiis law isonly partially respected, 
especially by tlie older companies.^ 

§ 59. Tlie coi-poration may not ojily increase its capi- 
tal stock, but mortgage its property, if necessary, to com- 
plete or operate its road. In tho nineteenth section 
of the statute of 1872, wherein nnnierons rights arc 
Kpeeified, it is declared that the company shall have 
power* " from time to time to borrow such sums of 
money as may be necessary for completing, fii\ishing, 
improving or operating any such railway, and to issue 
and dispose of its bonds for any amount so borrowed, 
and to mortgage its corpoi-ate property and franchises 
to secure payment "of any debt so contracted," The 
concurrence of a two-thii-ds majority of the stock must 
Ijc secured as first defined in tlie preceding section, and 
the increase, or mortgage, ninst be made a matter of 
public record, as provided in the case of the articles of 
incorporation, 

g 60. This statutory permission to borrow money 
on a mortgage of franchises and property formed a part 
of the present general railway incorporation act, and 
did not apply originally to railroads existing under 
charters. A statute was passed in 1873 extending its 

' Gross, vol. ii, E. B. chap., sec. 16C. 

' A very large proportion of Hie stock is bandied about on 
'Change in New York, or held by persons living remote, and ll.e 
actually ownerEliip is ofWn vrnknown. See second annual report 
Railroad and Warehouse Uomniissi oners, Illinois, for abundant 
evidence of tlie partial inoperativeness of thisfcaltire of organic 
law. 

' Gross, vol. ii, R. R. cLap. sec. 186. 
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provisiors to all other railroad companies. It went 
into force July 1, 1873.^ Besides extending this 
power to other or charter railroads in the state, the law 
contained this safeguard: "Tliis act shall not in any 
manner legalize the subscription of any township, 
coonty or city to the capital stock of any railroad com- 
pany, nor anthorize the issuing of any bonds by any 
township, city or county in payment of any subscrip- 
tion or donation," 

§ 61. The need of this special authorization to 
mortgage its franchise and property rests upon t]ie fact 
that a corporation, whether public or private, possesses 
and is empowered to exercise no other functions than 
those specifically confeiTed by the act creating it, or 
such as are necessary to carry into effect the purposes 
for which it was created.^ Tlie courts are strict in 
limiting and preventing the abuse of corporate 
autliority. 

I 62. Tlie stock is defined by statute* to be per- 
sonal estate, transferable in the manner prescribed by 
the by-laws. In the case of companies organized under 
the new law, '-no shares shall be transferable until all 
previous calls thereon shall Iiave been paid." The 
statute further provides that " it shall not be lawful for 
such corporation to use any of the fimds thereof in 
the purchase of its own stock, or that of any other 
corporation, or to loan any of its funds to any director 

' Laws of Illinois, 1873, page 141. 

' Caldwell ». City of Alton, 38 111. 410 : Nowliali v. Galena anil 
Chicago Union R.R Co. 14 111. 373; Ohio and Mississippi It. R 
Co. n. ilcCIeiland, 35 III. 140 ; Giilena and Chicago Union R.R. Co. 
V. Crawford, Ibid, 539. 

' Gross, vol. ii, Ibid, sec. 173. 
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or otlicr oflicer thereof, or to permit tlieiu or any of 
tlicni to iise the same for otlier than the legitimate 
ptii-poses of eucli corporation," 

^ 61'. It is worthy of note in this connection that 
an act of congress passed in 1848 contains a clause 
pertinent to such of our railroad companies as have 
foreign stoetliolders.^ It provides that "all powers 
of attorney executed in a foreign land for the transfer 
<if any stock of the United States, or for the receipt 
of interest thereon, shall he verified by the certificate 
and seal of a consul, vice-consul, or commercial agent, 
or vice-commercial agent, at the place of execution, if 
any such there he."* 
, § 64, Some Illinois railway charters expressly per- 
mit any and all consolidation, and only a very few of 
them explicitly restrict it. The United States supreme 
court, in a recent case, held that where railroad com- 
panies are consolidated by act of legislation, the 
presumption of law is that each of the united lines 
of road will be held with the privileges and burdens 
originally attached thereto, unless the contraiy is 
expressed.* The Illinois supreme court holds that in 
c«se of consohdation tlie powers vested in the com- 
panies consolidated will be conferred upon and center 
in the company tating the name of tlie consolidated 
company.* The grant of a right to a railroad coni- 

' T!ie term foreign is oftea applied to a state ; but in th^s con- 
nection it is used in its more familiar sense, as applying lo 
persons living outside of the United States. 

' The careless wording of this law is noticeable. As a rule 
state statutes arc drawn with greater precision than national 
statutes. 

= Tomlinson c. Branch, 15 "Wall. 400. 

' Robcrlson v. City of Eockford, 31 111.458. 
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pany to extend and unite with any other raih-oad in 
the state gives a general authority to extend to any 
other railroad within the prescribed limits.' 

§65. The present constitution declares tliat "no 
railroad corporation shall consolidate its stock, prop- 
erty, or fi-anehises with another railroad corporation 
owning a parallel or competing line."* It may he 
questioned whether such a prohibition is valid in the 
case of some corporations; bnt no decision on that 
l^oint has yet been rendered, and it is believed that no 
issue thereon has been joined. The same clause of the 
constitution adds that " in no ease shall any consolida- 
tion tate place, except upon public notice given sixty 
days to all stockholders, in such manner as may be 
provided by law." The statute makes the same pro- 
vision for notice in tliia case aa in the case of a 
proposed increase of stock. ^ 

§ 6(;. The more frequent method of unifying two 
or more railway interests is by leasing, without the 
formal consolidation of stock. It will be observed that 
the constitution and tlie statute regards leasing and 
stoeli consolidation as so nearly the same as to place 
pi-ecisely the same restrictions upon both, using the 
term " consolidating its stock, property, or franchises." 
In a case which was adjudicated long prior to the 
present constitution the conrt held that, if a railroad 
company use the road of another company it must 
conform to the charter of the other corporation while 
doing the business.* A railroad company may lease 

' Belleville R R. Co. •e. Gregory, 15 111. 20 
' Illinois Constitution, art. si, sec. 11. 
' Gross, vol. ii, E. E. cliap. sec. 189. 
' City of Chicago d. Evans, 34 111. 53. 
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its road, but (a,nnot thereby avoid liability. "WLetlier 
tlie road be rno by agents, eervanta, or lessor, they 
win all be considered agents of the corporation owing 
the road.^ As corporations ontside of the state have 
leased several Illinois railroads, and are likely to lease 
still more, tliis doctrine is of more than ordinary 
importance. 

§ 67. The statute of 18T2 contemplates that a rail- 
road company may desire to offer inducemente to 
secure donations of land or private sabseriptions to 
the stock from persons along tlie proposed route. It 
therefore provides that if the company shall wish to 
fix the rates for any period of time for the transporta- 
tion of passengers or freight, " such corporation may 
adopt a resolution fixing such rates and the time for 
which the same is to be fixed, and have the same 
recorded in the office of the recorder of deeds in tiie 
several counties through which said road is proposed 
to be mn.3 These rates shall be binding upon tlie 
company and its successors, forming a vested popular 
right. It is added, however, " Provided that said rates 
shall not exceed the rates provided by law."* 

§ 6S. There has been considerable controversy at 
different times in regard to the personal property of a 
railroad corporation, and the corporate liabilities 
thereto attached. The eonstitntion declares, and it is 
the common law doctrine as held by the courts, that 

' Oliio and Mississippi R E. Co. v. Dunbar, 20 111. G33 ; Cliicago 
and Bock IsUdcI R. R Co. o. Wliipple,23 111. lOG. 

' Gross, vol. ii, R R. chap; sec. IBS. 

'Diligent inquiry fails to bring to ligjit a single iustunce in 
which tills clieap transportation privilege has been exercised by 
any railroad corporation in Illinois. 
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'' tlie rolling stock, and all otlier mo^'able property be- 
longing to any railroad company or corporation in this 
state, shall be considered personal property, and shall 
be liable to execution and sale in tlie same manner as 
the personal property of individuals, and the general 
assembly shall pass no law exempting any such prop- 
erty from execution and sale." This clause is sub- 
stantially embodied in the twentieth section of the 
railway incorporation act. ' Tlie court would interfere, 
however to prevent the diversion of railway property 
from its original use to satisfy a creditor, when sucli 
satisfaction would have been a hardship upon the 
public. The people have a certain right in railway 
property, and it ia conceivable that a ease might arise 
of such a nature that the court would be compelled by 
regard to the general welfare and the necessities of 
travel to prevent the execution and sale of the per- 
sonal property of a railroad company. No such case 
has occurred since the adoption of the existing con- 
stitution. 

§ 69. " In all elections for directors or managers of 
a corporation of Illinois, of whatever nature, and 
under whatever legislation created, special or general, 
every stockholder has the right to vote, in person or 
by proxy, for the number of shares owned by him, 
for as many persons as tliere are directors or managers 
to be elected, or to cuniiilate said shai-es, and give one 
candidate as many votes as the number of directors 
multiplied by the number of his shares of stock shall 
equal; or to distribute them, on the same principle, 
iimong as many candidates as he shall think fit: and 

' Gross, vol. ii. It. R- cliiip. soc. 187. 
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euch directors or managers sliall not lio elected any 
other way.'" 

g 70, Eacli stockholder is individually liahle to the 
creditors of the company to an amount not exceeding 
the amount unpaid on the stock held hy him, for any 
and all debts and liabilities of the company, until the 
whole amount of the capital stock so held by him 
shall liiive been paid. But if a person Iiolds stock as 
an executor, administrator, guardian or trustee, or if 
he holds it as collateral security, he is subject to no 
personal liability as a stockholder. The person pledg- 
ing the stock is considered as holding it, and is sub- 
ject to the liability of a stockholder accordingly. 
This provision is statutory, rather than constitutional, 
and applies in some of its features only to railway 
companies. In trorporations organized under the gen- 
eral incorporation act of the state, the stockholder 
incurs no liability except that -whatever he has agreed 
to pay into the treasury of the company he must pay, 
or forfeit his stock. 

§ 71. It is contemplated by common and statutory 
law that the main business of a corporation wiil bo 
transacted at stated and regular meetings. It is 
furtlier contemplated that special meetings will 
usually be called by the directors. But this is a 
rule with exceptions. The statute of 1S72 provides 
(sec. 9), that a meeting may be called at any time by 
the stockholders owning not less than one-fourth of 
the stock, as well as by the directors. Tlie method in 
both cases is the same. 

' This bnnglinglj- stated provision forms section 3 of arficb 
si, of the constitution of Illinois, and is put into railway acf, 
section 2S. 
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§ 72. A two-thirds majority, in value, of all the 
Btoctholders, may at any special meeting remove any 
president, director, or other ofBcer of the corporation, 
and elect others in their stead. A majority of those 
present may at any meeting require the officers to 
make a fnll statement of the affairs of the company. 
It is competent for the majority, in value, of the stock- 
holders to fix the rate of interest to he paid by the 
company for the money borrowed to bnild or equip 
the road; also to fix the amount of the loan. 

§ 73. Each stockholder shall at all reasonable hours 
have access to and may examine all the books, records, 
and papers of the company. ^ | 

§ 74. Corporations are held to a strict construction 
of their corporate rights. A contract is tiltra viren 
when it reasonably appears that the legislature in- 
tended tliat such a contract should not be made.^ 
"Where a corporation exceeds its powers in making a 
contract the contract is absolutely void."' Corporate 
limitations are well defined in the following authorita- 
tive utterances: "That contracts which do in reality 
contravene any principle of public policy are illegal 
and void, is not and cannot be denied. The doctrine is 
universal- Tliere is no exception. Although the un- 
authorized act may be neither •mal/mn in se nor 
■maliimi prokihUuin, but, on the contrary, may be for 
some worthy or benevolent object, yet, if it is a vio- 

' Gross, vol. ii, B. B. chap. sec. 169. 

= S. Y. and O. Co. ■n. G. N. B. Co. 9 Esch. 55, 84 ; SO En^. Law 
and Eq. 120; 24 Law J. N. 8. Q. B. 105 

' Eoclc Elver Bank «. Sherwood, 10 Wis. 230 ; Beach i>. Fulton 
Bank, 3 Wend. 573 ; N. Y. F, Ins. Co. v. Ely, % Cow., 678 ; Bate, 
man c. Ashton — under — Ly. — 3 H. and K. 823; 4 Ellis and B. 
397; 3K-cch.7Il; id. 718; Angell and Ames, Corp. 9tii Ed. 34a 
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exercise 



lation of public policy for corporationa to 

powers which have never been granted to them, such 
contracts, notwithstanding their praiseworthy nature. 
ure illecal and void."' 



■ Bissell B. The M. S .and N. I. R'y, S2; N. Y. Ct. Ap. Rept3.258 ; 
13 Eng. Law and Eq. 500; T id. 505; 13 id. 334; 6 id. 106; 16 id. 
180; 3 id. 144. The foUowing summary of the law on this 
point is from (he argument Bubmitted by Hon. Robert G. Inger- 
soil in the case of the Peoria and Eoek Island R B. Co. n Coal 
Valley Mining Company, not yet officially reported; 1. That 
railroad corporations are the mere creatures of the statutes — 
ihat their powers are all derived from the legislature, and that 
they have no right to construct, operate and manage their prop- 
erly except for the accomplishment of the purposes for which 
they were created. 3. That (hey are created for the pnhiic bene- 
fl m h 

rs Th po an to Ispo 



T rp ra to 

stances, and render baek to the state its powers and ft 
but it cannot confer some of ils powers upon some other corpora- 
tion. 7. All agreemenlfl to do certain acts unauthoriEed by the 
charter and inconsistent with it, and inconsistent with the obli- 
gations of the corporation to the public, and inconsistent with 
the accomplishment of tho objects for which the same was crea- 
ted, are ulira eiret, contrary to public policy, and void. 
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III. The UltiI'S of Bmtcions. 

§ 75. The policy of limitalion. 

76. Residence in tlie stale. 

77. Place aod time of elecfioii. 

78. Qualification and clectwn. 

79. Powers of the majorily. 

80. Presitlent and oilier officers. 

81. No compensation as a director, 
83. Directors and stock subscriptions. 

83. Directors and mortgage bonds. 

84. Annual public report. 

85. Report to tho shareholders. 

86. Perry on Directors. 

§ 75. We have seen tliat a railway corporation lias 
a board of directors as a part of its organization; that 
the board must classify themselves; tliat the elections 
of directors -must be upon the cnmnlative plan, some- 
times erroneously called the " minority representation " 
plan. It can hardly have escaped notice that the 
policy of tlie state is not only to restrict the powers of 
corporations, but to vest, as far as practicable, in 
individual stockholders tho power to prevent and 
arrest abuse of autliority by the officers of the com- 
]>any. Tlie importance of this was much greater than 
the public is accustomed to suppose, or rather, tlian, it 
was accustomed to suppose at the time the existing 
constitution of Illinois was adopted. 

§ 76. Ey virtue of a clause of tho constitution of 
Illinois, incorporated also into the statute of 1872, a 
majority of the directors of a railroad company must 
be residents of the state. This provision is expressly 
extended to all railway corporations created by this 
state, in whatever way or at whatever time.' It does 

' lilinois Constitution, art. xi, sec. 11. 
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not, as a matter of course, apply to companies existing 
\>y virtue of eliarters derived from other states and 
doing business in Illinois. Tlie greater part of the 
constitutional provisions made in regard to railroads 
admit of no distinctions between those merely doing 
business in tlie state and those created by tlie laws ol' 
this state. 

§ 77. Tlic directors must be elected at the annnal 
mccfcinga of the shareholders, held at the public office 
of the company in Illinois. This provision in regard 
to the place of election not being found in the con- 
stitution, nor by its express terms made applicable to 
i-ailroad companies existing nnder special charters, 
may be held obligatory only upon those corporations 
created under the general statute. While the law 
requires these elections to occur at the regular meet- 
ing, at a given time, it is provided that " in case it 
shall happen, at any time, tliat an election of directors 
shall not be made on the day designated by the by-laws 
of such corporation for that purpose, tlie corporation, 
for such cause, sliall not be dissolved, if within ninety 
days thereafter the stockholders sliall meet and hold 
an election for directors in such manner as shall be 
provided by the by-laws of tlie corporation," ^ 

§ 7S, The statute declares that all corporate powers 
of a railroad company shall be vested in, and be 
exercised by a hoard of directors, adding that the same 
shall he stockholders of the corporation, to be elected 
at the annual meetings of the corporation. At special 
meetings a two-thirds majority in value of tlie stock 
may depose an officer for cause; but the mode of filling 

' Gross, vol. ii, li. R. chap, sec, 170. 
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viu.'aiicies prescribed in the by-laws sliall iiotbeclianged 
except at a regular annual meeting.' 

§ 70. The law, as we have seen, specifiea what may 
be done by a two-thirds majority of tlie stockholders; 
wliat by a plurality; what by one-fourth; and what by 
a single shareholder, making, in a sense, a four-fold 
division. Directors mnst act aa a whole. Wo provi- 
sion is made for the individual or the minority action 
of the directors. The board is in itself a unit. There 
are no property rights involved; but simply official or 
functional authority. This does not preclude the 
delegation of certain powers to an executive commit- 
tee, selected from and by the board. Such selection, 
although not specifically provided for, is not infre- 
quent, and may he said to exist, if at all, in contem- 
plation of law. The by-laws generally determine that 
matter. At common law the general duties of the 
board are regarded as ministerial. In case the action 
in a given instance is judicial in its nature, the con- 
currence of all the directors is required, at least the 
whole must assemble and take action thereon. In fine, 
if the matter is of public concern, the decision of the 
majority will bind; but in private concerns, as arbitra- 
tion, aU must concur.'' 

§ 80. The directors must chose, and that from their 
own membership, a president and "such other subor- 
dinate officers as such corporation, by its by-laws, may 
designate, who may be elected or appointed, and shall 
perform such duties and be required to give such 
security for the faithful performance thereof as such 
corporation, by its by-laws, shall require; provided 

' For county railroad directors, see sec. 156. 

' See Redfield on tlie Law of Bailwajs, vol. 1, p. 01. 
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tliat it shall require a majority of the directors to elect 
or appoint any ofiioer,"i This clause brings up again 
the powers of majorities. An early IlKnois decision 
declares that if a number of persons are entrusted with 
powers in matters of public or corporate concern, and 
ail of them are regularly assembled and consulting, 
tlio majority may act and determine, provided the 
authority be not otherwise limited and restricted.'' 

§ 81. It is a well-establisbed principle of law that 
a director is not entitled to compensation for services 
performed as a director.^ The law looks with jealousy 
upon the delegation of special labors by the board to 
its own members, and the malting of contracts with 
themselves, for constnicting the road, equipping it, 
etc., would be regarded as a breach of fiduciary trust, 
unless the contract were made with the knowledge and 
eoaseiit of all the stockholdeTS. It sometimes happens 
that all the sbarcholders are members of tlie board. 
The directors cannot indirectly pay themselves by 
borrowing money of the company, or using tlie cor- 
porate funds for any purpose, except for tlie legitimate 
objects of the corporation.* 

§ 83. Tlie directors may require the subscribers to 
the stock of the corporation to pay the amount by 
them respectively subscribed in such manner and in 
such installments as they may deem proper. If a 
stockholder fails to meet the assessment tlie directors 
may declare his stock, and all previous payments upon 
it, forfeited for tlie use of the corj^oration. Abuse of 

' Gross, vol. ii, E. B. chap. aee. 173. 

' Louk V. Woods, 15 111. 358. 

' Americen Central R. R. Co. v. Miles, 62 111. 174. 

* Gross, vol. ii, R. B. chap. sec. 1T3. 
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this power la guarded against with special care. The 
directors cannot declare such forfeiture without having 
first caused a notice in writing to be iirst serrad upon 
the stockholder, personally, or by mail. Tiie letter, in 
the latter ease, must be directed properly. At least 
sixty days must be given in which to make payment 
If the person in whose name the stock stands be dead, 
then his legal representative must be notified, Tlie 
notification must state the resolution or order in 
accordance with which pajment is requested, with full 
particulars as to time and place. Also the penalty of 
non-compliance. In case of any such forfeiture to the 
company of stock, the same may be eoid and new 
certificates of shares issued therefor, i 

§ 83. A meeting of the stockholders for the pur- 
pose of increasing the capital stock of a company may 
be called by the directors. Tlie meeting called, the 
directors as such Lave no authority until the question 
(if increase has been decided. ^ If agreed upon, the res- 
olution to that effect must be recorded by the directors, 
as provided in the case of the articles of incorporation. 
If the stockholders, by a two-thirds majority, as previ- 
ously defined in this treatise, decide to mortgage the 
property and franchises of the company, i&suing bonds 
to that effect, the directors shall carry out the details 
of the business. The company as such adopts an order 
or resolution authorizing the mortgaging or bonding 
of the road, and the same having been duly recorded, 
the directors may confer upon any holder of any money 
so borrowed the right to convert the principal into 
stock at any time not exceeding ten years after the date 

' Orosa, vol. ii, R. li, cliap. sec. 172. 
* Gross, vol. ii, II. H. chap. sec. 174. 
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of sueli bond, " undei- eiieli rej^iilatioiis as may be pr<j- 
vided in the by-laws of sncli coi-poratioii." ^ There 
liaa been a viist amoimt of litigation, especially in the 
New York courts, over mortgage bonds. The explicit- 
iiCHs of onr statnte will be of great use in preventing 
mi sappreben sion. 

g 8i. The constitution makes only two distinct 
i-etcrences to railway dii-eetora. We have g[ven the 
first. The second is the requirement that they shall 
annually make a ]-eport, under oatli, to tlie auditor of 
public accounts or "some officer to be designated by 
law," of all their acts and doings. Tlie quoted words 
are an intimation and a foreshadowing of the Hailroad 
and Warehouse Board. This report must include " such 
matters relating to railroads as may be prescribed by 
law." To this is added, in conclusion, the direction t«i 
tlie general assembly to " pass laws enforcing by enita- 
ble penalty the provisions of this section." ^ 

§83. At the regular annual meeting of the com- 
pany the president and directors are required to exhibit 
a full, distinct and accurate statement of the affairs of 
the corporation. Similar esliibits may he required at 
any meeting of the stockholders by a majority of those 
present. 

§ 8(1. Such are the provisions in regai-d to directoi-?. 
of railroad companies, as found in the constitution, 
statutes and decisions of the state. This chapter can- 
not better be closed than by adopting the language of 
Mr. Perry in his recent and exhaustive work on trusts, 
that " tlie directoi-s of a corporation are trustees and 

' Ibid. sec. 186; also, statutes of Illinois, 1873, page 141. 
' See chap, on Railroad and Warehouse ComraissionerB. 
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agents of tlic shareholders and of the corporation, and 
tlie same rules are apphed to the contracts of directors 
with the corporation as are applied to the dealings of 
otlier parties holding a fiduciary relation to each otJier. 
Tlie directors are intrusted with the management of 
the property of the corporation tor tiie best interest 
of all the members, and the directors are bound to 
execute their trust; nor must they allow their private 
mtereste to interfere with the duties of the trust they 
liave assumed." > This states the nnifonn doctrine of 
the common law on the subject. 

IV. IiAILWAr I^■,]UKCTIOKS. 

§ 87. Higli oa Injunctions. 

88. Brcacli of trust 

89. Injunctions at instance of sliarcholders. 

90. Laclies and injunctions. 

81. Eminent domain and injunctioas. 

0S. Donations of right of way. 

03. Adjoining proprietors. 

01. Compliance with the terms of tlie grant. 

95. Preliminary injnnctions and possession. 

SG. Public streets and railroads. 

97. Railway extention without authority. 

98. Railroad land for special uses. 

99. Tree planting by raOroad companies. 

100. Injunctions against railroads as common carriers 

101. Railroad not in itself a nuisance. 

102. Nuisance indictmenla triable by jiuy. 

103. Cityauthorities and railroad companies. 

104. Private railroad construction. 

105. Exclusive franchises. 

lOe. Municipal aid and injunctions. 
107. Dismissal of an iniunclion bill 



' For s 



of this subject see Perry on Trust, chap. IG. 



>y Google 



EAn:.EOAD COEPOKATIONS. 63 

§ 87. This wliole subject is esliaustively treated in 
HiGu ON IsjusciioNs.i It wcrald be irrelevant to the 
purpose of this treatise to do more than to give the 
law of injunction as it relates to railroads. Ilie work 
just named h^ been received by the legal profession 
with such general and cordial endorsement for accuracy 
and thorouglmcBB as to justify its nse in this connec- 
tion as a substitute for original investigation. It 
should be remarked at the outset, that while the 
English and American administration of the law of 
injunction diifer somewhat, injunction law, as admin- 
istered in Illinois, has no marked peculiarity, either as 
found in the statutes or the decisions. Tiie only statu- 
tory provision for receivers is in connection with the 
transportation of grain by rail.^ 

§ 88. It is the fundamental and inalienable right of 
any member of a corporation to invoke the aid of 
equity, if his interests are in danger from a breach 
of trust on the part of the company or its officers. 
The courts would interfere, if equity demanded it, for 
the protection of any shareholder, however small his 
interest.3 At the same time, the courts are cautious 
about intei'fering \vith pubHc enterprises in the hands 
of cor]X)ration8. It is only as a last resort and to pre- 
vent irrepai-able injiiry tliat the jurisdiction of equity 
is invoked. The granting of an injunction and 
appointing of a receiver is usually called into action, 
either to prevent fraud, save the subject from material 

' A Treatise on the Law of iDJunctions, as administered in the 
courts of tlie United. States and England. By James L. Higli, 
counselor at law. Chicago; Callaghan and Company, 1878. 

' See chapter on Railroad and Warehouse Commissioners. 

'Kcan V. Johnson, 1 Stocton, 403; Simpson b. Westminister, 
8 H. L. 717 ; Mozely v. Alston, 1 PIi. 798. 
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injury, or to rcaeiic it from probable destruction. Tbia 
specitication was given by tbat eminent jurist, Chief 
Justice Bkeese, of Illinois. If a railroad company or 
its officers should attempt to violate tlie law of corpor- 
ate existence and action laid down in the foregoing 
eliapters, ground would thus be famished for granting 
an injunction and appointing a receiver. But this is 
by no means an exhaustive statement. At common 
liiw a corporation can only do what its charter specific- 
ally contemplates. If it should attempt to go beyond 
its vested rights, equity would enjoin the proceeding, 
and, if neeessar>-, appoint a disinterested party to take 
cliarge of the affairs of the company.i For example, 
if an attempt wei-e beins; made to make the company 
a stockholder in any other company, or to consolidate 
its stock with that of another company, without exprCFs 
wan-ant from the charter or general law.^ 

g SO. Courts of equity rarely interfere with the 
exercise of discretionary powers by corporate bodies 
or their officers, to whom such powers are confided.^ 
jVnd it is a well-established principle of equity, that 
where acts requiring the exercise of judgment, science 
and professional skill are confided to the discretion of 
the officers of a coqioration, tlie exercise of that dis- 
cretion will not be lightly disturbed, nor will such 
officers be enjoined, except when abusing their power 

' State u. Newark, 3 Dutch, 197; Fosterii.EssexBai)k,lGMas.s. 
2*5; Sattcrlce c. Matthewaon, 3 Peters, 380; Watson v. Morcor, 
8 Peters, 88; Carpenter v. Pennsylvania, 7 How. 450. 

' Smith 0. Bangs, 15 111. 399 ; Beman v. Rufford, C En^. Law 
and Equity R. ItM; I-. Central t. Collins, 40 Georgia, 583; :! 
Elatcliford «. Rosa, 54 Barb. 43. 

■ Walker v. Mad River, etc, 8 Oliio, 38; Cooper n. Williams 
i Ohio, 253. 
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to the injuiy of others. The protec-tion of the rights 
of shareholders in incorporated companies against tlie 
improper or illegal action of other eliai-eholders, or of 
the officers of the company, is a favorite branch of the 
jurisdiction of equity hy injunction. And it may he 
asserted, as a general rule, that courts of equity will 
enjoin, on behalf of the stockholders of an iueor- 
porated company, any improper alienation or disposi- 
tion of the corporate property for other than corporate 
purposes, and will restrain the commission of acts 
which are contrary to law and tend to the destruction 
of the franchise, as well as the impro]Der management 
of the business of the company, or a wrongful diver- 
sion of itsfunds.^ 

§ 90. Railroad eomj^anies are often confronted with 
injunction proceedings at the very outset of their en- 
terprise. In its reluctance to interfere with public 
improvements, equity will refuse an injunction in 
favor of a person who has been guilty of great laches 
in the assertion of his rights, that laches being an im- 
plied.assent to the construction of the work which he 
afterwards seeks to restrain.^ Where, however, an 
action at law is pending to test the legal right of 
way of the company, an injunction may be allowed to 
restrain operations pending the trial.* If the exercise 
of the rights to enter npon land for the construction 
of a railroad is imder color of law, but without eom- 

' Kcan V. Johnson, 1 Stockt. 401, a leading Americau case; 
Mandcrson e. Commercial, etc. 23 Pa. St. 379; Sears v. Hotcli- 
kiss, 25Coon. 171; Bagshawn. Eastern, etc.7 Hare,114; Colman 
». Eastern, etc. 10 Beav. 1 ; Attorney Qenecal v. Great, etc 1 Dr. 
& Sm. 1S4; Central, etc. it. Collins, 40 Geo. 583. 

' Qroenhalgh c. Manchester, etc. 3 Myl. & C. 784. 

• Champlin o. Morgan, 18 111. S93. 
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pliance witli tlic requirementa of the statute, an in- 
j unction will be granted to estop further construction.' 
§ 91. In Illinoie, the exercise of the rights of 
eminent domain is minutely regulated by statute, and 
in addition to the general rule that compensation 
must be made for real estate taken for railway 
purposes, and that the proceedings must be according 
to law, the rule is that where a statute provides 
a mode of obtaining damages for property taten 
for the use and construction of a railway, but the 
owner of the land has neglected to avail himself 
of the mode of relief thus pointed out, he wiU not 
be allowed to enjoin the construction of the road 
because of the non-payment of damages.^ And the 
owner of land through which a c-ity has laid out 
a street, and who is dissatisfied with the assessment 
of damages, but has failed to avail himself of a legal 
remedy provided by statute, is not entitled to an 
injunction against the city authorities to prevent their 
entering upon his land.* An injunction gmnted 
against a railway company to restrain it from taking 
possession of private property without first maldng 
payment, or tender of damages for the occupancy, 
will not usually be dissolved on motion, bnt will 
he retained until a hearing upon the merits.* And 
where the bill on which an injunction is granted 
against the prosecution of an action of ejectment, 
charges that the conveyances on which defendant's 

' Commissioners c. Durliam, 43 111. 8G ; Leduner m. Norristown, 
23 Ind, 633. 
' New Albany, etc. v. Connolly, 7 Intl. 33. 
' Nictols t). Salem, 14 Gray, 490. 
* Rosa o. Elizabetli, ete. 1 Green Ch. 433. 
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title i-ests arc fraudulent, the injunction ■w'ill not 
necessarily be dissolved on tlie coming in of tlie 
answer, unless it fully and satisfactorily negatives the 
fraud, and a; mere general denial is not sirfficient 
for this purpose. • 

§ 92. But where the owner of real estate has invited 
a railway company to enter upon his land and has 
promised a right of way, though his promise, being 
verbal, is not binding, yet if he allows the company 
to go on with the construction of its road, he cannot 
afterward restrain the use of the track over his land 
until compensation is made.^ And where a company 
has been permitted under claim of right for twenty 
years to occupy the street of a city fronting complain- 
ant's premises, without objection or remonstrance, 
and by such long acq^uiescence has been induced to 
enter into a contract with the city binding itself to 
build a depot and platform in such manner as will 
cause but little inconvenience to complainant in addi- 
tion to that arising from defendant's track, an injunc- 
tion wiU not be granted to restrain the erection.* 

§ 93. "Where adjoining proprietors of real estate 
arc entitled to compensation for their interest or prop- 
erty in a, sti'eet appropriated by a railway company, an 
injunction will be granted to prevent such appropria- 
tion until due compensation is made.* Bat the people, 
being the aggregate body politic, and having no prop- 
erty traversed by the line of the proposed road, and 
therefore no property rights to be protected, are not 

' Roberts «. Audcrson, 3 Johns. Cli. 302. 
' Pettihone c. LaCrosse, etc., 14 Wis. 44S. 
' Higbee o. Camden, etc., S C. E. Green, 435. 
• People «. Law, 34 Barb. 404. 
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entitled to such relief, ^ And wliere a munieijial cor- 
poration, under claim and color of right, enters upon 
and takes private property for public uses, giving the 
owner a grossly inadequate eompeneation for the 
damages inciiired, if the steps t&ken are regular in 
form so tljat the illegality does not appear on the face 
of the proceedings themselves, an injunction will be 
granted, the common law remedy by certiorari being 
insufficient.^ 

§ 94. Courts of eqnity are inclined to hold railway 
companies to a strict compliance with the terms and 
conditions upon which they have been permitted to 
enter upon land necessary for the construction of their 
lines, and in default of compliance with such conditions 
they are not entitled to the protection of equity. Thus, 
where a railway company is forbidden by statute from 
constmcting its road upon the streets of an incor- 
porated city without the assent of the corporate author- 
ities, and where the city has granted a right of way to 
the company upon certain express conditions, which 
Iiave not been fulfilled, the authorities will not be 
enjoined from re-entering and taking possession of the 
grounds granted the railway company, the privilege of 
re-entering in case of default on the part of the com- 
pany having been reserved in the contract.* 

g 95. The sole object of a preliminary injunction 
being to protect the property or rights in controversy 
imtil a final hearing upon the merits, a court of equity 
will not interfere to take property out of the possession 
of one party and put it into the possession of another. 

'Id. 

' Baldwia v. Buffalo, 39 Barb. 806. 

» Pacific, ete. o. Leavcawortli, 1 Dillon's C. C. 300. 
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And where complainants allege that they are entitled 
to the possession of a railway, but that defendants are 
in actual possession under claim of right, it is im- 
proper to restrain defendants from using the road until 
the right can he determined, '■ 

g 96, Any use of public streets for purposes unau- 
thorized by the dedication of the land to the public, or 
by the law under which the dedication was made, may 
be enjoined where special injury is shown to result to 
the party complaining. Thus, the laying of the track 
of a railway company over land which has been dedi- 
cated to the public use for sti-eets, being unauthorized 
by the dedication to the public use, ivill be enjoined.^ 
And in such case the injunction will be granted at the 
suit of the owner of the fee on the ground that the 
nee of the streets for such unauthorized purpose is a 
special injury to him.^ 

§ 97. The unauthorized extension by a railway 
company of its track is the attempted exercise of a 
valuable franchise, and is of itself sufficient ground for 
a perpetual injunction.* But where a road has been 
properly discontinued, the forcible reopening thereof 
and removal of fences necessary in reopening it will 
not authorize a court of ec^uity in interfering. Sucii 
acts are regarded as mere trespasses for which the law 
affords ample relief and they will not be enjoined in 
equity. '^ 

§ 98. Equity will sometimes interfere with the con- 
struction of public works for the purpose of protect- 



' People T. Third Avenue, etc. 45 Barb. 6 
' Nichols «. Button, 2S Geo. 869. 
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ing parties in tlie enjojinent of their preraisea for the 
particular purposes for which they were acc[uirei3. 
Thus, coHimissiouers of highways will be enjoined 
from laying out a road across complainant's railway 
tra«k and grounds acquired for engine houses and 
other like uses of the railway. The land having been 
acquired for specific pm-poses, an injunction is regarded 
as the proper remedy to secure its quiet enjoyment.' 

§ 99. Under the authority of equity to interfere 
for the prevention of irreparable mischief, a railway 
company may he enjoined from planting trees so close 
to one's land as to overshadow it and to cause the roots 
to spring up to the damage of the soil.^ And where 
a statute provides that in the construction of levees 
over private property a just compensation shall he paid 
to the owners for damages thereby incurred, an injunc- 
tion may properly issue to stay proceedings until the 
damages have been ascertained and paid according to 
law.s 

§ 100. Where a railway company in its capacity as 
a common carrier refuses to make a personal delivery 
of goods to a consignee, the fact that a statotory rem- 
edy has been provided will not prevent a conrt of 
equity from entertaining jurisdiction of the matter if 
tlie statutory remedy is inadequate.* And where the 
course pursued by the carrier is such as to greatly 
injure if not destroy the business of complainants, and 
damages at law would afford no just compensation for 

'Albany, etc. d. Erownoll, S4 K Y. 34S; Mohawk, etc, v. 
Artcher, Paige, 87. 

> Brock c. Connecticut, etc. 35 Vt. 373. 
' Horton », Hoyt, 11 Iowa, 496. 
* Vincent ». CUicogo, etc. 40 111, 33, 
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the injury, an injiuiction is tlie proper remedy.' Nor 
will Bucli carrier te allowed to impose upon certain 
wm^housemen ailditional charges beyond ■^^'hat are 
imposed upon others, and it may be enjoined from 
attempting to levy such cliarges.^ 

§ 101. With regard to the interference of equity in 
restraint of public nuisances, resulting from, railroads, 
it is to be noticed in the first place that the erection of 
a railway and the running of cars through the streets 
of a city or village do not, 'peff se, constitute saeh a 
nuisance as will be enjoined in tlie absence of proof 
that the railroad is a nuisance in fact.^ Nor will a 
general averment that the road is a flagrant nuisance 
sufEce in the absence of facts proving it to be such.* 
And the fact that the change in the mode of travel 
thus induced in the street or thoroughfare may have 
had an injurious effect upon business or rents in sucii 
thoroughfare, affords no ground for relief.^ And 
where a railroad is authorized by the terms of its 
charter to construct its road in a particular manner, or 
through a particular street, such construction, being 
authorized by law, is not a nuisance and will not be 
enjoined.* Even where the road is being built witii- 
out authority of law, it will not be enjoined at the suit 
of one who owns no real estate over or adjoining which 

'Id. 

'Id. 

'Lexington, etc. v. Applegatc, 8 Dana, 389; Hentz t. Long 
Island, etc. 13 Barb, 946; Bell v. Ohio, etc 25 Pa, St. 161. 

' Hentz D. Long Island, etc. 13 Barb. 646. 

' Lesinglon, etc. v. Appiegate, 8 Dana, 389. 

« CuiTier c. West, etc. 6 Blatcli. 487 ; McFarlantl v- Or[ingc, etc. 
3 Boas. 17. 
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it is to pass, and who will not bo specially injured by 
its construction. 1 

§ 103. Where the corporate anthorities of a city 
are proceeding to open a street through the embank- 
ment of a railway, upon the ground that it constitutes 
a nuisance by obstructing the street, and the railway 
company, relying upon twenty years possession, enjoins 
the municipal anthoritiea from proceeding, the right 
of the city being doubtful, it is not error to continne 
the injunction until a hearing upon the merits. The 
question being properly triable by a jury, a court of 
eijuity will not assume its functions and decide the 
issue in advance of a trial at law.* 

1 103. Tlie interest in and use of public streets 
being puhlici juris, their appropriation to private or 
corporate nse in the construction of a railway, witliout 
authority of law, and tlie obstruction tlius caused to 
travel, constitute a public nuisance which may be 
enjoined on behalf of the people.* A city, however, 
in its corporate capacity, has not such an interest or 
property in the streets and public squares over which 
a railway is built as to entitle it to an injunction 
restraining the erection of a road.* And the construc- 
tion of a railroad through a city, by autliority of the 
common council, will not he enjoined as a nuisance to 
adjacent property owners, the right of passage not being 
obstructed to tlie public for other purposes.* 

'Cumer n. "West, etc. Blatcli. 487; Davia v. Mayor, etc, 4 
Kern. 506. 
" Mayor, etc. d. Georgia, etc. 40 Geo. 471. 
= Tbe People c. New York, etc. 45 Barb. 73. 
' Milwaukee n. Milwaukee, el*. 7 Wia. 85. 
' Drake v. Hudson, etc. 7 Barb. 508. 
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§ 104. "Where one under contract witli a railroad 
company which has failed to construct its road, has 
gone on with the construction of a portion of the route 
for his own benefit, he may he restrained on the appli- 
cation of owners of land through which the road 
])asses. I And tlie fact that complainants in the bill in 
equity are plaintiffs in an action at law then pending 
against other parties, to recover damages for past tree- 
passes thus incurred, affords no defense to the bill." 

§ 105. Frequent instances of the interference of 
equity to prevent t]ie yiolation of a franeliise occur in 
tlie case of roads, turnpikes and railways. Aetna! 
injury to the franchise must exist before an injunction 
will be awarded. In Illinois no franchise of an exclu- 
sive nature exists, sndi as the cxchisive right to trans- 
port passengers aiid freight behveen two cities. In 
some states such chartei's have been granted, and pro- 
tected by proceedings in equity, and the granting of 
injunctions.^ 

g 106. "Wliere town officers aa-e about to deliver to 
a railway company the bonds of the town, issued in 
aid of the railway, and are proceeding in violation of 
the conditions of subscription, they may be perpetually 
enjoined, on the ground tliat if tlie bonds should be 
negotiated the town might be embarrassed in defend- 
ing against them at law.* But a tax-payer of a town 
which lias issued bonds in aid of a railway, can not 

' Stewart and Folia's Appeal, 50 Pa. St. 413. 

' Delaware, etc. b. Camdeo, etc. 3 McCart. 1 ; Ibid. 1, C. E. 
Green, 321; South Carolina, ew. «. Columbia, etc. 13 Rich. Eq. 
339; Boston, etc. 0. Saleiu, etc. 39 Gray 1 ; Boston, etc. u. Boston, 
etc. 16 Pick, 513. 

< DaoviHec. Montpelier, etc. 43 Vt. 144. 
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enjoin the transfer or delivery of the bonds to tlie 
oiEcers of the company on the ground tlaat they were 
not legally elected, they being officers de facto of the 
(.■ompany. * 

§ 107, "Where, as is frequently if not generally tlie 
case with interlocutory injunctions, the injunction is 
merely auxiliary to the principal relief sought by the 
bill, the dismissal of the hilt of necessity works a dis- 
solution of the injunction, i^m facto.^ Upon the bill 
bang dismissed, therefore, the injunction falls as of 
conrse, and without further proceedings.* So where 
the bill for injunction is auxiliary to an action at law, 
on the dismissal of the proceedings at law, the injunc- 
tion usually shares the same fate.* But where a rail- 
way company is enjoined from using complainant's 
land until satisfaction of a judgment obtained against 
the company for the appropriation of his land, the 
order for the injunction will not be reversed because 
of the reversal of the judgment for want of jurisdic- 
tion. <* 

' Sauerhering c. Iron Ridge, etc. 25 Wis. 447. 
' Green n. Pulsford, 3 Ecav. 72; Coicman j). Hudson, etc. 5 
Blotch. 56. 
' Green v. Pulsfortl, 2 Beav. 73. 
' Plielp3 V. Foster, 18 111. 309. 
' StuttfiTant 5. Milwaukee, etc. 11 Wis, 63. 
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V. TbANSPOUTATION COMP.IHIES. 

g 108. First statutory definition of "railroad corporation. 
100, Present definition of the terra. It applies ti: 

110. Importance of this classification. 
HI. Justice of and authority for the same. 
113. Obsolete transportation company statutes. 

113. No domestic companies now operating in tlie state. 

114. The pioneer transportation company of Illinois. 

115. Organization under tlic general corporation act. 

§ 108. Tlie first statute of Illinois designed to 
prevent railway extortion and discrimination defined 
the term " railroad corporation," as contained in that 
act, to mean "all corporations, companies or indi- 
viduals now owning or operating, or which may here- 
after own or operate any railroad, in ■whole or in part, 
in this state."! That definition left out of considera- 
tion express companies, the Pullman Palace Car com- 
pany, and the many fast freight lines through -which, 
as a matter of fact, the major part of railway business 
is conducted. 

§ 109. The statute of 1873 remedies this defect. 
It incorporates in its definition of tlie term, " railroad 
corporation," tlie foregoing, without a change, and in 
addition thereto declares, " and the provisions of this 
act shall apply to all persons, firms and companies, 
and to all associations of persons, whether incor- 
porated or otherwise, that shall do business as com- 
mon carriers upon any of the lines of railways in this 
state (street railways excepted), the same as to railroad 
corporations hereinbefore mentioned."^ 

' Gross, vol. ii, R. E. chap. sec. 147. 

» For full test of this statute see chapter vii. 
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§ 110. The policy of holding all companies aiid 
individuals engaged in the business of transportation 
by rail to the same restrictions is founded on clearly 
established principles of common law. To forbid 
unjust discrimination and charges on tlie part of the 
owners of road beds and locomotives, which maj- 
or may not have cars of their own, and exempt the 
very persons, individual or corporate, with whom the 
public has most to do, would be subversive of the end 
sought, Tliere has grown up a system intermediate 
between tlie companies owning the railroads and the 
shippers patronizing them, and of the two, it is more 
important to i-egulate this intermediate system than to 
control the owners of the roads and engines. 

§ 111. While no snit at law has arisen under the 
foregoing "statutory deiinitions of a railroad corpora- 
tion, the principle on which it rests has been estab- 
lished by frequent precedents. The supreme court of 
Illinois has pronounced that " companies who receive 
goods for transportation to remote points, without any 
special undertaking, except what is implied from the 
manner of accepting the charge, are responsible as 
common carriers."' That eminent jurist and legist, 
Chief Justice Kedfield, states that " it was decided at 
an early day that persons assuming to carry goods 
upon railways for all who applied, were responsible as 
common carriers, and indeed it is now regarded as an 
elementary principle in the law that all who carrj' 
goods, in any mode, for all who apply, are common 
carriers." It is entii-ely safe to conclude that if the 
propriety and justice of classing transportation com- 
panies and individuals as railroad corporations, in -the 

' Baldwin v. Am. Express Oo. 23 111. 197 ; S. C. 2(1, ibid. 504. 
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=eiise of being amenable to tlie statutes designed tt 
declare and enforce the common law liabilities ot 
common carriers by rail, should be called in question, 
the conrts would sustain the classification. ^ 

§ 113. Careful research has failed to disclose thai 
any charter was ever granted to a i-ailway transpoi-tji- 
ticn company by tlie general assembly of Illinois 
Two public statutes are to be found in which trans- 
portation companies are mentioned; but neither U 
really applicable to sucli companies as those now 
under consideration. One refers to companies organ- 
ized to do business by water, in part or in whole; the 
other is a general incorporation act for such com- 
])anies only as are engaged in coal mining. Thost 
statutes have in ^ffeet, if not in terms, been re 
pealed. 

§ 113. All the express companies and fast freight 
lines doing business in Illinois at the present time, oi 
that have ever done business here, were created by 
other states. They are, however, as much subject tc 
the laws of Illinois in their operations within the 
limits of this state as if they were domestic com- 
panies. Tliis proposition is so far axiomatic that no 
authorities to the contrary could be given, and none 
in its support are necessary. 

§ 114. "While no domestic transportation company 
is doing business in the state at this date, one has 

■ Aurora R It. Co. n. Thompson, 10 III, 578; Ponnelee v. Mc 
Nulty, 19 111. B56; Mercantile Mut. Ins. Co. v. Chase, 1 E. D. 
Smith, 115; Bhermati t. ■Welles, 38 Barber, 403; Lowell Wirt 
Fence Co. v. Sargent, 8 Allen, 189 ; Langworthy t. N. T. & Har- 
lem By. Co. 3 E. D. Sraitfi, 195 ; Farmers' & Mechanics' Bank e. 
Champlain Transportation Co. 33 Vermont, I8G; N, T. Steam 
Nav. Co. «. Mercliants' Bank, Howard, 344. 
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been authorized aud others may follow.^ Such com- 
panies must organize under " an act concerning corpo- 
rations," and in their management be consistent with 
the rules laid down in that law, and the supplemental 
act, in OS far as tliose statutes apply to companies 
formed ibrprofit.^ 

§ 115. The organization of a transportation com- 
pany must be effected under, and conducted in accord- 
ance with, the general corporation law of the state, 
which for simplicity and thoroughness of safeguard 
against corporate dishonesty is a model. 

' Ecferenco is had to lie Mutual Transportaiton Company, 
Hon W. C. Flagg, President of the Illinois State Fanners' 
Association and Ex-Gov. John 51. Palmer are among the prime 
movers. The success of one corporation of Uiis kind will 
inevitahly result in the formation of other companies of a sim- 
ilar nature, and be of incalculahle henofit in bringing about the 
Bysfem of railway control discussed in the first chapter, and 
designated " Maaagemeal by Competition." 

' Gross, vol ii, page 102. 
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CHAPTEK III. 

MUNICIPAL AID TO RAILROADS, i 

I. Issue of Bonds. 
II. Latest Illinois Decision. 

III. FCBDIH& ASD ReLIEI' LE&ISLATIOS. 

I. Issue of Bonds. 

§ 116. The term "municipal." 

117. State aid to prirate enterprises forbidden. 

118. Liberal general laws. 

119. Constitution of 1870 and ruihviiy aid. 

120. Probable total issue. 
131. Statute of 1840. 
133. Its limitations. 

123. Submission to tlie people. 

124. Details of the notice required. 
12a. Tlie necessary majority. 

136. The inveslment fiction. 

137. Raising money to meet the aid obligation. 

128. Pat value of the bonds. 

129. Statute of 1854. 

no. Consolidation and municipal aid. 
131. Municipal aid !n other States. 

§ 116. Tlie term "municipal" in its more frequent 
ase applies only to cities. When used in connection 
with Eubseriptions to the stock of a railroad company, 
or donations made to stimulate the enterprise, it has 
come to include also counties, towns and townships. 

'The latest U. 8. Supreme Court decision on this subject, 
agreeing with all kindred decisions of that tribunal previously 
rendered, is Cheete v. Winnegar, 15 "Wallace. 
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In tliat wider sigiiilicaiiee it will be employed in this 
chapter 

§ 117. It has ever been unconstitutional in Illinois 
for tlie state as sucli to aid private enterprises of any 
kind, however needful they might be to the pnbHe.i 
The constitution of 1848 provides that *' the CTcdit of 
the state shall not in any manner be given to or in aid 
of any individual, association or corporation." The 
same organic law forbid the aiding of private persons 
or enterprises by exemption from taxation. Many 
questions, then, which arise in some states touching 
railway aid have no place in a treatise on railway law 
in Illinois. The only aid the general assembly could 
extend to such enterprises, in obedience to the consti- 
tution of the state, was to encourage internal improve- 
ments by passing liberal general laws of incorporation 
for that purpose.^ Even special liberality in charters 
has no warrant in the constitution under which every 
railway charter in Illinois was granted. 

§ 118. The constitution of 1870 went still fnrther, 

' In the period Just prior to railroads, wlien cauals were tlie 
hope of the people Cor cheap and rapid transit, all sorts of wild 
and disastrous schemes were devised in aid of " internal improve- 
ments," resulting Anally in failure and disaster, with few excep- 
tions. The Michigan & Illinois Canal, a wholly public enter, 
prise, yet not wholly so in fact, has alone justified the hopes of 
its projectors. See Ford's Illinois and Lamon'a Lincoln. 

' Constitution of Illinois, 1848, art. x, sec. 6. Acase was quite 
recently decided in the Supreme Court of the United Stales, 
wherein the Commonwealth of North Carolina was the defend- 
ant. The State sovernment had promised a railroad company 
perpetual exemption from all taxation. It was on the strength 
of that promise that tlio road was built. The court held that 
the State could not repudiate the contract, or in any way evade 
its provisions. 
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and absolutely forbid the farther issuance of municipal 
aid bonds, except tliat the city of Quincy might com- 
plete a contract then partially made with a railroad 
company in Missouri.^ The municipal subscription 
section was submitted to the people separately, aud 
was ratified hy a majority of nearly four to one. It 
i-eads as follows: "No coantj, city, town, township, 
or other municipality shall ever become subscriber to 
the capital stock of any railroad or private corporation, 
Of make donation to, or loan its credit in aid of such 
corporation; provided, hov-'ever, that the adoption of 
this article shall not be conatrned as affecting the 
right of any such municipality to make such subscrip- 
tions where the same have been authorized, unda' 
existing laws, by a vote of the people of such munici- 
palities prior to such adoption," 

§ 119. The supreme court held in the case of Sokall 
V. JBawmar, not yet officially reported, that this section 
went into effect July 2, 1870. Although no more 
railroad aid can be afforded by ]nnnicipal gifts, or sub- 
scriptions to, or purchases of railway bonds, the legal 
I)asis on which such aid rests ia of vital concern, 
Tliat ground has been critically surveyed by the courts 
since the prohibition, and it had been frequently sur- 
veyed before, and is liable at any time to be the main 
issue in important litigation, 

§ 120, It is worthy of remark in this connection 
that while no new railway aid bonds have been issued 
since July, 1870, it is quite possible at this time to 
determine tlie amount of the municipal indebtedness 



' See sec. 34 scliediilo ol' llie constitution for tlie Quincy pro- 
vision. Tlie corporation benefited by tJiat exception wns tlie 
Quincy, Missouri nnd Pa«ilic R. II. Co. 
3 
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uf the state in icrtherance of railroad projects. In 
rtoine ciises tlie conditions precedent, on -wliidi the final 
issue will be legal, may or may not hereafter te com- 
plied witli. The aggregate will probably foot up not 
ikr fi-oui $15,000,000. 

§ 121. The main statute authorizing municipalities 
to take stock by subscription or purchase in a railroail 
company, dates back to 1849. Subsequent legisktion 
modified some of its details, but in its general features 
that Jaw stood intact until repealed by organic law. 
The changes made were at the instigation and in tlic 
interest of the railroad companies being benefited,^ 

§ 123. 1^0 city or county conkl invest more tlian 
$100,000 m any one railway project. This maximum 
was not often i-eached. The rate of interest that could 
be paid on" bonds so subscribed or pnrcliased, or on 
money borrowed to make sucli investments, wae limited 
to ten per cent, per year. The second annual report 
of the railroad and warehouse commissioners shows 
that this maximum of interest has been the rule, but 
has liad many exceptions. 

§ 123. The question of aiding a railroad project by 
subscribing to its stock, or by purchase of the same, 
conld only be decided by a direct vote of tlie people 
of tlie municipality. The submission of the proposi- 
tion could occur in connection with a general election, 
or a special election for that purpose could be called. 
In either case notice of the proposed submission had 
to be given at least thirty days in advance. In the 
case of counties, tlie county judiciary issued the notice; 
in the case of cities that dnty devolved npon the com- 

' All tlie legislation of liliuois on tliis auliject maj- be found 
in Gross Slatutcs, vol. i, cliap. Ixxxvi, div. xiii, first part. 
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iiioii council. TIlis notice Iiad to be given in tlie 
sjinie manner as notices for elections of state or county 
ofHcers. 

§ 124. This notice was not legal unless it contained 
tlie following specifications: 1. The company in wBich 
it ■was proposed to take stock. 2. The amount pro- 
jxised to be taken. 3. The length of time the proposed 
bonds wonld ran. 4. The interest they were to bear. 
In case it was proposed to borrow the money to pay 
the subscription, then the notice had to state: 5. The 
terras on v/hich the loan could be negotiated. The 
ballots were: "For Subscription;" "Against Subscrip- 
tion." Tlie counting and returning had to be the 
same as in ordinary elections, 

§ 125, It was not enough that a majority of the 
votes cast should be in favor of the proposition. The 
law required a majority of all the voters. If the sub- 
mission was at a regular election, then tlie numl>er of 
votes cast for county officers should be taken as decisive 
of the number of qualified voters in the municipality. 
If the submission were at a special election, then the 
standard should be the vote at the general election 
immediately preceding. It has never been claimed 
that in any event bonds would be good, or could be 
made good, if a majority of the votes cast were against 
the issuance, however "innocent" the party holding 
them at some subsequent pei'iod might be. 

§ 126. It will be seen that it was contemplated 
tliat the county or city should, in effect, go into part- 
nership with the railroad company. At that early day 
the subscription was not probably looked upon as a 
gratuity. The stock subscribed was placed under the 
control of the county court or common council, as the 
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case miglit be, "in all respects as stock owned hy 
individuals." It was not necessaty tliat the mimici- 
jiality should take the stock as an original shareholdei-, 
or by subscription, strictly speating, but it might be 
taken by purchase as well. 

§ 127. In order to raise the money to subscribe for 
or purchase the stock, the custodian thereof, as just 
defined, was authorized to borrow money at a rate not 
exceeding ten per cent, per annum, and to " pledge tiic 
faith of the county or city for the annual payment of 
the interest and the ultimate redemption of the prin- 
cipal, or if the said judges or common council should 
deem it most advisable, they are hereby authorized to 
pay for such subscriptions or purchase in bonds of the 
city or county, making such subscription to be drawn 
for that purchase, in sums not less than $50, bearing 
interest not exceeding ten per cent, per annum." 

§ 128. Tliere seemed to be considerable solicitude 
about the par value of the bonds. A proviso to the 
clause quoted in the foregoing section forbid the pay- 
ing out of any bond at a rate less than par, and in 
autiiorizing the railroad company to accept the bonds, 
it is specified that it shall be at par " and in lieu of 
cash." To still further guard against discount it is 
declared that "no bonds shall be issued under the 
provisions of this act by any county or city except for 
the amounts required to be paid at the time of sub- 
scription." Lest other subscribers or purchasers should 
evade pajinent, wMle the municipality was held to its 
agreement, it is in the same connection asserted that 
the bonds shall be issued only "for the amounts of 
and at the time when assessments upon all the stock- 
holders of said company shall be regularly s 
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and made payable." Having a««epted tlie bonds at 
par tlie company was authorized to dispose of tliem 
the same as of other assets, except that the money 
realized had to be used in defraying construction 
expenses, or for the purchase of engines or cars. Tlie 
exact language of this feature of the statute is, " tlie 
company is hereby authorized to issue their bonds, 
bearing interest not exceeding ten per cent, per annum 
for any money by them borrowed for the construction 
of their railroad and fixtures, or for the purchase of 
engines and cars, and for sueli purpose may dispose 
of any bonds by them received as aforesaid." 

§ 129. No change in the statutes occurred until 1851, 
when a supplemental law was passed. That statute i-e- 
inoved one of the restrictions of the original act. It 
authorized and empowered the custodian of the bonds 
(the court or common council, as the case might bCj) to 
issue and delivei to the railroad company " the whole 
or any portmn ot the honds of such city or county, 
payable on euth subscription at any time hereafter, 
wlien in their opinion tlie interest of the city or 
county will he promoted thereby, whether the asesa- 
ments upon the stoetholders of said company have 
been regularly assessed and made payable or not," 
Tliis law dates from March 1, 1854. 

g 130. In a case i-ecently decided by the United 
States district com-t of Northern Illinois, the court, 
Mr. Justice Blodghtt, held that where a county liad 
voted to subscribe to the stock of a railroad company, 
and after such vote, and before the issuing of the 
bonds, such company consolidated with another with 
a different capital stock, termini, and board of direc- 
tors, and changed its name, and the bonds were 
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issnetl to such consolidaterl company, tliat lliey were 
illegal and void.i The eonrt largely relied lor au- 
thority Hpon Marsh v. J^uUon County.^ 

% 131. Such is constitutional law and such is, or 
■\vas, statutory law on the subject of monicipal aid 
bonds. It should bo remarked that the especial agita- 
tion of this subject in its constitutional aspects lias 
arisen in otiier states, notably in Michigan, Iowa and 
Wisconsin. Sucli eminent junsts as Cooley, Dillou, 
and Dixon, have denied the legality of municipal snb- 

' For tlie full text of tlio decision see China.^ Legal News, vol. 
T, no. 48. The facts in tlio case arc stated as follows by the same 
journal : A vote of the jreople of tlie county was had. on the 10th 
of Jn!y, 18G9, and on the 8th of February, lff!0, upon the propo. 
sition to subscribe to the capital &\a<ik of the Kankakee and Illi- 
nois River Kailroad company, a corporation possessing the 
power to constract and maintain a line of road between certain 
termini in the state of Illinois, with a capital limited to the cosi 
of construction. The bonds in question were issned after the 
Kankakee and lil. River R. R. Co. had merged itself by articles 
of consolidation into another corporation, now known as the 
Plymouili, Kankakee and Pacific R. R. Co., a road having con- 
trol of a different enterprise from that of the original corpora- 
tion, possessing a different capital stock, and governed by a dif- 
ferent board of directors, elected npon a different basis, witli 
different termini of the road : lidd, that tliese bonds were illegal 
nnd void; that they were issued by the board of supervisors 
without the power being granted to them for that purpose ; that 
the vote of the people authorized the county authorities to issue 
its bonds to the Kankakee and Illinois River Railroad company, 
and ihcy were in fact issued to anotlier company without a vole. 
The fact tfiat the bonds bear upon their face the statement that 
they were issued in pursuance of law and for the stock of the 
Kankakee and Illinois River Railroad company, can not be held 
to clothe the county authorities with power to make the issue, 
ns Uie assertion is untrue. 

no Wallace, 076; also Clearivnlcr n. Meredilh, I Wall. 35 
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serii)tiinia, giving cogent reasons therefor; but they 
have been overruled by the supreme court of tbe 
United States, tlie tribunal before -which every conrt 
in the nation must bow in obedience, however reluct- 
antly. The authorities in support of the position 
taken by the court of last resort are stated quite fully 
in the decision herewith given in full. 

II. Latest DsasioNS ik Illinois. 



§ 133. Prelimiaaiy si 

133. The facts of tlie case given. 

134. General view of the issue raised. 

135. Judicial limitations. 

130. Legislative limitations; Ulinois autliorities. 

137. Mabshall and Ooolet on the suhjcct. 

138. The doctrine stated by t!te court. 
130. Application to this case. 

140. Railroads public henefoctions. 

141. Railways highways ; authorities. 
143. Consequent rights and liabilities 

143. Eminent domain and taxation. 

144. The constitution and taxation. 

145. Corporate pnrpose defined. 

146. The conclusion reached. 

§ 132. This whole subject was thoroughly discussed 
by the supreme court of Illinois in an opinion tiled 
January 22, 1872, It was rendered by Mr. Justice 
Thoenton, the entire bench concnrring. As the deci- 
sion is of great importance, and will not be officially 
reported for some time, we give it entire, only pre- 
mising that several of the positions therein taken are 
peculiarly significant in tlieir support of the constitu- 
tionality of tlie stiitute to regulate railway charges 
and prevent extortion. Their application will be spe- 
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fifically noted in tlie discussion of that subject. The 
title of the case is, Chicago, J}anviUe and Yincennes 
J2. H. <Jo. V. Frederick Smith. The original trial was 
in tlie circuit court of Will county, before Judge 
Tipton. The decision of the inferior court was adverse 
to the constitutionality of tlie bonds. The fall basis 
of the decision is as follows: 

§ 133. Defendant in error filed his bill in the 
circuit court to enjoin the collection of taxes levied 
under an act of the legislature, and in pursuance of 
a vote of the people, to aid in the construction of 
a railroad. ITie act authorized all towns, acting under 
the township organization law, to appropriate such 
sums of money as they should deem proper to aid in 
the construction of the road, to be paid as soon as the 
track should have been located and constructed through 
the towns. The road was completed before the appi-o- 
priation was made; and it was a donation to the com- 
pany, and not a subscription to its capital stock. 
Upon tlie hearing, the circuit court made tlie injunc- 
tion perpetual, and pronounced the act unconsti- 
tutional. The officers of the town, who made the 
appropriation, and levied the tax, were the "corporate 
authorities" of a municipal corporation; and they 
acted in the jiremises after a majority of the legal 
voters of the municipality had authorized the appro- 
priation upon the condition of the construction of 
tlie road. 

§ 134. Tlie only question is as to the power of the 
legislature to authorize mnnicipalitiea to subscribe to 
the capital stock of railroad companies, and to appro- 
priate money as a donation, to aid in the construction 
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of the roads. The only difference between this ease 
and iiuTiierous cases decided by tliis court, is that the 
money appropriated by virtue of the statute in ques- 
tion is a donation instead of a subscription. But for 
this difference we might stand securely upon the 
jnaxim, Stere deems et non quieta momre. rrec[uent 
fluctuations in the opinions of courts of last resort 
involve the court in absurdities; render the law un- 
certain; destroy that feeling of reliance so essential to 
the strength and stability of aU authority; and pro- 
duce mischiefs innumerable. The decision of the 
courts had better be involved in some error, than 
subject to change upon every change of the judiciary. 

§ 135. In the discussion of legislative power, wo 
have nothing to do with questions of policy or expe- 
diency. The constitution has created the legislative 
and judicial departments; the one to make the law, 
the other to construe and administer it. It may be 
miscMevous in its effects; burdensome upon the 
people; conflict with our conceptions of natural right, 
abstract justice, or pure morality, and of doubtful 
propriety in numerous respects; and yet we would 
not be justified to hold that it was not within the 
scope of legislative authority for such reason. The 
question, as to the repugnancy of a law to the consti- 
tution, is always one of much delicacy; and courts 
will never indulge the supposition unless the repug- 
nancy is manifest to the understanding. 

§ 136. In Za?ie v. Donovan, 3 Scam. p. 238, this 
court said: " The determining of a question involving 
the inquiry whether an exercise of power, by the legis- 
lative department of the state, is constitutional, is 
readily conceded to be not only a matter of delicacy. 
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but ot grave import, and demands the most deliberate 
and mature consideration. It should not, moreover, 
be decided but in cases of clear necessity, and where 
the character of the act done is in plain and obvious 
oonflict mth the constitution," The law should not 
be pronounced void in a donbtt'ul case or upon slight 
implication, '-The opposition between it and the con- 
stitution mnst be clear and strong." People ■o. Mar- 
shall, 1 Gil. 672. The infringement of tlie constitu- 
tion must be evident before the courts will interfere 
and liold tlic act nugatory. People v. Hatch, 3 111. 
180. In &B parte McColktm, 1 Conn. 504, Savage, 
C. J., said that a conrt ought not to declare a law 
unconstitutional without a -case is presented in which 
there can be no rational doubt. 

1 137. In delivering the opinion in the case of 
FletcJier v. Peck, 6 Craneh, 87, Chief Justice Maesuaij. 
said: "The question whether a law be void for its 
repugnancy to the constitution is at all times a ques- 
tion of much delicacy, which ought seldom or ever 
be decided in the affirmative in a doubtful ease. The 
court, when impelled by duty to render such a judg- 
ment, would be unworthy of its station could it be 
unmindful of the solemn obligation which that station 
imposes. But it is not on slight implication and 
vague conjecture that the legislature is to be pro- 
nounced to have transcended its powers, and its acts 
to be considered as void. The opposition between tlie 
constitution and the law should be such that the judge 
feels a clear and strong conviction of their incompati- 
bility with each other." In the same court, whose 
decision is chiefly relied on to induce a reversal of the 
former opinions of this court, equally explicit langnage 
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in regai-d to the duty of courts has been used. In 
Twitchellv. Bloodgett, 13 Midi. 152, Cooley, C. J., 
said: "It is conceded to be tlie settled doctrine of 
this state that every enactment of the state legislature 
is presumed to be constitntional and valid; that befoi'e 
we can pronounce it otherwise, we must bo able to 
point out the precise clause in the constitution wlii*:!! 
it violates, and that the conflict between the two must 
be clear, or free from reasonable doubt, since it is only 
from constitutional provisions, limiting the legislative 
power and controlling the legislative will, tliat we 
derive authority to declare void any legislative enact- 
ment," 

g 138. "We might multiply extracts from the opi- 
nions of the ablest courts to the same effect. Enough 
lias been cited to ghow the firm position of the judi- 
ciary, that the courts ought not, and in justice to the 
rights of a co-ordinate department of the state gov- 
ernment, cannot declare a law to be void without a 
strong and earnest conviction, divested of all reasona- 
ble doubt, of its invalidity, 

§ 139. An objection to tliis law is ui'ged, which has 
been made since the origin of the character of legisla- 
tion now under consideration. It is assumed that the 
taxes levied are to be appropriated to a private, and 
not a public, purpose; that the benefits resulting to 
the public, — the people at large, — from the construc- 
tion of railroads, are merely incidental ; that the profits 
arising from their operation enrich the individuals 
who form the private corporation; and, therefore, all 
laws imposing taxes to aid in the building of rail- 
roads, to be owned and operated by private corpora- 
tions, ai'e unconstitutional. If the premises aro 
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correct tliat the corporations are strictly private, and 
tlie benefits to tlio public purely incidental, the con- 
clusion might logically follow. TTie argument assumeB 
as unquestionable tlie point to be determined, as true 
the far* to be ascertained. In the enactment of laws 
the legislature must exercise its judgment and discre- 
tion. As to questions of pare policy and exjiedieney, 
no express or necessarily implied constitutional provi- 
sions intervening, it is the sole judge. It has also the 
undoubted right to take a comprehensive view in 
determining the necessity of a law, and the character 
of the purpose to be accomplished by it, A court, 
with any propriety, cannot arrogate to itself all power 
and wisdom in sneh matters; and if there be grave 
doubt as to the nature of the purpose, the doubt must 
always be Solved in favor of the action of the legis- 
lature. Concede that taxation for a mere private enter- 
prise is wrong and invalid, is the construction of the 
road, to which the aid is proposed to be given, of that 
character ? It is a road from Lake Michigan to a point 
opposite Vinc«nne8, in the state of Indiana, traversing 
nearly the entire length of the state. The road was 
completed before the payment of any money was 
asked, though it was built upon the faith of it 

§ 140. Are the advantages wJiich accrue to the 
public from the construction and operation of rail- 
roads merely incidental, in the sense of the term as 
commonly used ? We are inclined to think that they 
rather resemble the incident in law, and appertain to 
and follow the principal thing. The benefits resulting 
to the people of the state from our system of railroads 
are untold and incalculable. The mind can scarcely 
grasp them. Railroads have almost superseded all 
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otiier modes of intercomraunitation between the sev- 
eral parts of our extensive and grooving states. Tliey 
have become an absolute necessity, — indispensable to 
our increased growth and to the removal of our 
immense eurphis. They have added millions to our 
taxable property; given augmented taeiUties to every 
department of trade; enriched the mass of the people; 
largely enhanced the value of our lands; built up 
raanufactoriea, and brought us into close proximity 
with the best mai-keta of the country. All share in 
the blessings flowing from them. 

§ 141. I?ailroads are, in truth, the people's high- 
ways for pleasure, and business, and commerce. "With- 
(Hit them our internal trade would languish and die, 
and our corn and wheat rot in our granaries. For 
more than a quarter of a century the courts have 
recognized and referred to them as public improve- 
ments, made for the public good, and to subserve the 
public interests. Johnson v. The County of Stark, 
24 111. 75; Oin., Wil. and Janesville B. Ji. Co. v. 
ITte Commissioners, 21 Ohio (1 McCook), 77; Sharp- 
less V. The Mayor, etc., 21 Penn. (9 Harris), 149; 
Sfichol V. Mayor and Aldermen, 9 Hmnph, 252; 
Gaddvn «. Crump, 8 Leigh, 120; Enfield Toll Bridge 
Co. V. Hart, and Jf. U. E. B. Co., 11 Conn. 40; 
Beekman v. Saratoga and Schenectady B. B. Co., 3 
Paige, 45; Bloodgood v. Mohamh and H. It. B. Co., 
10 Wend. 9; Newbury Turnpike Co. v. Eastern B. 
B. Go., 23 Peclr, 326. 

§ 143. The courts, while ready and willing to pro- 
tect these corporations in all their rights, have uni- 
formly asserted, and seem determined to maintain, 
their obligations to the public. The principles of 
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etjmmon law and tlieir charters, accepted by them, and 
which clothe them witli a portion of tlie sovereignty 
of the state, impose duties on them to the public 
which they must discharge. They can he compelled, 
by the mandates of the courts, to a full performance 
of them, and parties seeking redress need not resort to 
tlie imperfect action at common law, hut may apply 
for the more eifectnal remedy by maiid<v>n'us. Eail- 
ways are improved public highways, and the courts 
liave unifoi-mly held tliat tliey are of such public nso 
as to justify the exercise of tlie right of eminent 
domain, in taking all real estate that may be necessary 
for the construction and maintenance of the road, its 
depots, side tracks, stations, machine shops, and other 
necessary appendages; distignring and rendering unfit 
for cultivation farms, and even in destroying dwellings. 
The necessity and expediency for the exercise of this 
right, ill making public improvements, either for the 
benefit of all the people of tlie state, or of a particular 
municipality, must he determined by the legislature. 
Mere convenience is not sufficient to justify the exer- 
cise of the right. The public use must be necessaiy 
and pressing. In referring to the urgency of tlie 
public nse, Woodbuiey, J., in the case of West JUver 
Bridge Co. «. Dix, 6 How. 546, said: "So, as to a 
road, if really demanded in particular forms and places, 
to accommodate a growing and changing community, 
and to keep up with the wants and improvements of 
the age, — such as its pressing demands for easier and 
social intercourse, quicker political communication, or 
better internal trade, and advancing with the pnblic 
necessities from blazed trees to bridle paths, and thcnee 
to wheel roads, tui'npikes, and railroads." 
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§ 148. Tlioiigli the distinction between the riglit 
of eminent domain and tlie powei- of taxation may Ije 
manifest, yet when the public use, necessary for the 
exercise of the former, lias been settled by botli tlio 
legislative and judicial departments, and a particular 
entei-pi-ise has tlius been fixed as of public importance, 
the position ia very much strenghtened that taxation 
for such an entei-prise is for a public purpose. Tliis 
court has decided that such corporations are created 
i'or tlie public good; to increase tlie facihties and con- 
veniences, and promote the great ends of commerce; 
and that tliey cannot organize monopolies and mahti 
contracts injurious to the public interests. Vinceiii v. 
(2. and A. B. li. Co., 49 111. 33; 0. and N. W. 12. li. 
Co. V. The People, ex rel. Ilempsted. In view of the 
past history of railroads; tlie impossibility of dis- 
pensing with them ; the necessity of an increase of the 
number, to open more outlets for the products of our 
fertile and inexhaustible soil, — all of which were well- 
known to the legislature, and sustained by numerous 
authorities, — we must hold that, even if the appro- 
priation in tliis case was not for a public purpose, in 
the broadest sense, the character of the purpose is 
involved in such doubt tliat we cjinnot declare void the 
action of the legislature. 

§ 144. Is the law, under consideration, in violation 
of the fifth section of the ninth article of the consti- 
tution of 184S? That section provides that "the cor- 
porate authorities of counties, townships, school dis- 
tricts, cities, towus and villages, may be vested with 
power to assess and collect taxes for coi'porate purposes ; 
such (axes to be uniform in respect to person and 
property within the jurisdiction of the body imposing 
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the same." It is contended that the appropriation was 
Jiot for a " corporate purpose." If it was for a public 
purpose — for the benefit of tlie inhabitants of the 
municipality — then it would be tor a corporate pur- 
pose. Tlie latter cannot he distinguished from tlie 
former; and all that we have said in relation to the 
public purpose of the tax will apply -with equal force 
to a corporate purpose. We refer to the following 
cases in wliich the questions discussed have been set- 
tled by this court: Prettyvian v. The Supervisors of 
Tazewell County^ 19 111. 406 ; Johnson v. The Coutity 
of Starh, supra; Perhins v. Lewis, 24 111. 208; But- 
ler V. Dunham, 27 111. 474; Tlis President and Trus- 
tees V. Frieh, 34 Bl. 405. In the ease of Nichol v. 
The Mayor omd Aldermen, supra, a subscription by 
t!ie city of Nashville to a railroad was lield to be for a 
corpoi-ate purpose. The constitution of Tennessee 
l^rovidea that " the general assembly shall have power 
to authorize the several counties and incorporated towns 
in this state to impose taxes for county and corporation 
purposes respectively." The language is substantially 
tlie same as in our own constitution. The city of 
Nasliville having subscribed, a bill was filed to restrain 
the issi:e of bonds; and the court decided that the 
legislature had power to authorize the subscription; 
that the construction of the road was a corporate pur- 
ix)se, and that the city might either levy the tax or 
issue bonds to obtain the money. 

§ 145. In Taylor v. Thompson, 42 111. 9, tliis court 
detined a corporate purpose to mean "a tax to be 
expended in a manner which shall promote the general 
]irosperity and welfare of tlie municipality which levies 
it." "We adopt this definition; and are of the opinion 
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that no person can donbt biit tliat taxes expended to 
aid in tiic eonstmction of a railroad must promote tlie 
general prosperity. 

§ 146. Tlie .remaining c[uestion ia ■whether a dis- 
tinction exists between a donation in aid of the road 
and a subscription to the capital stock of the corpora- 
tion. The distinction is more apparent than real; 
indeed, to our view, is entirely shadowy. Ivo princi- 
ple would justify the authority to a municipal corpor- 
ation to become a stockholder in a railroad company, 
merely to acquire equitable rights and to prevent the 
misapplication of the funds. The power is granted in 
consideration of the public benefits; and these are as 
great in the one ease as in the other. The deci*ee of 
the court below is reversed and the cause remanded. 
Deei"ee r£vcrsed. 

III. Funding axd Kelief. 

147. The statute of ISfiS. 

148. Tlic statute of 1860. 

t49. HefondiDg State taxes: Ten years. 

150. Registration of municipal aid bonda. 

151. Certificate of tlie County Clerk. 
153, Payment of interest on the honds. 

153. The Slate the cuaCodian of tlie bonds. 

154. Surplus tases; Eight years. 

155. Conditions of registration. 

156. County railivay directors. 

157. Auditor of Public Accounts. 

158. Entry of payment ordered. 

159. Wlien the statutfi will expire by ils own limitation. 

160. Bonds of collecLora; Fees. 

161. Act of 1871. 

163. Allotment of surplus taxes. 
163. Railway tasation and surplus. 
184. Act of 1873. 
1 
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100. Bonda after payment: Voucliers. 
]Ge. Fees allowed in certain cases. 
167. Repeal clause, 

§ liT, In 1865 tlic geuerKl assembly passed a 
statute to allow counties and cities to fund their rail- 
way aid bonds, with a view to their general extinction. 
The state was made custodian of the tax necessary to 
meet the annual liabilities incident to those bonds, and 
tbe auditor of pnblic accounts was required to do a 
portion of the work of making; out the assessment rolls 
of the several counties or cities, as the case might be. 
It was expressly declared that the state assumed no 
ohligations thereby. The entire scope and effect of 
that statute was to make the state, tliroug-h its auditor 
of public accounts, iiscal agent for the several munici- 
palities. 

1 148. In:1869 a seemingly similar but radically 
different law was passed. By tiie provisions of the 
latter statute tlie whole state was made to bear some 
portion of the burden of the municipal aid bonds, 
although less than half the counties had incurred any 
such obligations. The constitutionality of the measure 
v,-&& called in question when the bill was pending 
before the general assembly. The supreme court has 
not had occasion to pass upon it. Tlie law ivas so dif- 
iicult of construction in some of its details that two 
supplemental acts have been passed. All are herewith 
given just as found on the statute books of the state. 

§ 149. Whenever any county, township, incorpora- 
ted city or town, shall have created a debt which still 
remains unpaid, or shall create a debt under the pro- 
visions of any law of this state, to aid in the construc- 
tion of any railway or railways, that shall be comple- 
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ted within ten years after t.lie passage of this act, whose 
line shall run near to, into or through said county, 
townsliip, city or town, it shall be lawful for the state 
treasurer, and lie is hereby i-equired, immediately upon 
receiving tlio revenue for each year, to place to the 
credit of such county, townsliip, city or town so having 
incurred such indebtedness, in the state treasury, 
annually, for and during the term of ten years, all the 
state taxes collected and paid into the state treasury on 
the increased valuation of the taxable property of said 
county, township, city or town, as shown by the 
annual assessment rolls over and above the amount of 
the assessment roll of the year 1868, excepting tlie 
state school tax and the two mill tax provided for by 
the constitution of this state for the payment of the 
state debt. And whenever any county, township, city 
or town shall have created a debt as aforesaid, it sliall 
also be lawful for the collector of taxes, and he is here- 
by required, annually, for and during a term of ten 
years, to pay into the state treasury all the taxes col- 
lected for any purpose whatever, on the assessment of 
the railroad or railroads for whose aid the said debt 
was incurred, including the road-bed and superstruc- 
ture, and aU fixtures and appurtenances thereof, tlie 
locomotives, cars, machinery and machine shops, depots' 
and aU other property, real and personal, of said rail- 
way company within such county, township, city or 
town; and immediately upon receiving the same the 
state treasurer shall plaee to the credit of such county, 
township, city or town in the state treasury the whole 
amoimt so received, except the state school tax and the 
two mill tax provided by the constitution of this state 
for the payment of the state debt; and it shall be the 
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duty of the said collector of taxes to furnish the stat€ 
auditor a separate and detailed account of the amount 
of taxes collected from said railway or railways, at the 
time of his annual settlement with the state auditor. 
And the state treasurer shall give to said collector 
separate receipts for the respective amounts paid into 
the state treasury to the credit of said county, and said 
receipts shall be taken and received by the county 
court, or other legal authorities, as vouchers for the 
amount collected on account of the county and local 
assessments on said railroad property in the annual 
settlement with such collector, and the several amounts 
of money in this section provided and ordered to be 
placed to the credit of such county, township, city or 
town, shall be applied by the state treasurer to the 
payment of the bonded railroad debt of such county, 
township, city or town, as hereinafter provided. 

§ 150. And the county clerk or other proper officer, 
upon the issuing of tlie bonds in payment of said rail- 
road debt, shall make a registration thereof in a book 
to be kept for that purpose in his office, showing the 
date, amount, number, maturity, and rate of interest 
of such bonds, and upon the subscription or donation 
to what railroad the same was given. And the said 
bonds, and bonds heretofore issued and still unpaid, in 
order to receive the benefits of this a<,t shall be regis- 
tered by the holder thereof at the office 1 1 the auditor 
of public accounts, who shall canse the same to be 
registered in a book kept for that purpose Such reg- 
istration shall show the daf«, amount, nnmber, maturity 
and rate of interest of such bond, under what act and 
by wliat county, to\vnship, city or town issued; and 
the auditor shall, under his seal of office, certify upon 
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such bond the fact of such registration, for wliich reg- 
istration and certificate the auditor shall ho entitled to 
a fee of $1 from the holder of each bond. 

§ 151. In all cases when any county, township, 
incorporated city or town shall issue bonds under the 
provisions of law, and be entitled to the benefits of 
this act, it shall be the duty of the county clerk of such 
county or of the officer to whom or to whose office the 
assessment rolls for state taxation are or shall be 
returnable, within five days after such return, to make 
out and transmit to the state auditor, to be filed in his 
oflSee, a certificate stating the total value of all prop- 
erty, real and personal, within such county, township, 
city or town, as exhibited by such assessment. 

§ 152. "When the bonds of any county, township, 
city or town shall "be so registered, the state auditor 
shall annually ascertain the amount of interest for the 
current year due, and accrued, and to accrue upon such 
bonds, and from the amount so ascei-tained he shall 
deduct the amount in tlie state treasury placed to the 
credit of such county, township, city or town, as herein 
provided and directed, and from the basis of the cer- 
tificate of valuation of property heretofore provided to 
be transmitted to him, or in case no such eertiiieate 
shall be filed in his office, then upon the basis of the 
total assessment of such county, township, city or 
town, for the year next preceding, he shall estimate 
and determine the rate per centum on the valuation of 
property within such county, township, city or town, 
requisite to meet and satisfy the amount of interest 
unprovided for, together with the ordinary cost to the 
state of collection and disbursement of the same, to 
be estimated by the auditor and treasurer, and shall 
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make and transmit to the county clerk of snch county, 
or the proper officer or authority whose duty it is or 
shall be to prepare the estimates and books for the 
collection of state taxes in such county, township, city 
or town, a certificate stating such estimated requisite 
l>er centum for such purpose, to be filed in his ofliee, 
and the same per centum shall thereupon be deemed 
added to and a part of the per centum which is or may 
be levied or provided by law for purposes of state rev- 
enue, and shall be so treated by such clerk, officer or 
authority in making such estimates and books for the 
collection of taxes, and the said tax shall be collected 
with the state revenue, and all laws relating to the 
state revenue shall apply thereto, except as herein 
otherwise provided. 

§ 153. The state shall be deemed the custodian 
only of the several taxes so collected and credited to 
such county, township, city or town, and shall not be 
deemed in any manner liable on account of any sucli 
bonds, but the tax and funds so collected shall be 
deemed pledged and appropriated to the payment of 
the interest and principal of the registei-ed bonds 
herein provided for until fully satisfied. The state 
shall annually collect and apply all the said taxes and 
funds placed to the credit of such county, township, 
city or town for and during the term of eight years, 
to the payment of the annual interest on such regis- 
tered bonds of such county, township, city or town, in 
the same manner as interest on the bonds of the state 
is or may be collected and paid, but in like moneys as 
shall be receivable in payment of state taxes; and for 
and during the remainder of the term of years during 
which said registered bonds shall remain unpaid, the 
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funds provided in § 1 of this act accruing from tases 
collected on the property of said railroad and railroads, 
and tlie surplus, if any, of the other funds in this act 
provided, remaining after the payment of the interest 
on the bonds, shall be appKed to the payment of the 
principal of said registered bonds on presentation at 
the state treasury; or the treasurer shall purchase the 
same in open market at not more than par; and npon 
such payment or purchase of the said bonds, the 
amount paid upon the principal of said bonds shall be 
indorsed thereon and receipts therefor shall bo taken 
and filed in the office of the state treasurer; and the 
interest-coupons or bonds, when fully paid, shall bo 
Tetnrned to the office of the state treasurer, and shall 
be canceled and destroyed in the same manner as those 
appertaining to tlie state debt; and the fund derived 
from the taxes collected on the increased aascssment 
over the year 1868, and the tax levied to meet the 
intei-est on said registered bonds, shall continue to be 
annually applied to the interest of said bonds ; and the 
said taxes and funds required in this act to be placed 
to the ci-edit of counties, townships, cities and towns, 
shall be applied by the state treasurer to the payment 
of the registered railroad bonds of such county, town- 
ship, cities or towns, equally and without discrimina- 
tion. 

§ 154. The state may, out of snch funds, first retain 
or satisfy the ordinary costs of the state of the collec- 
tion and disbursement thereof; and in case of non- 
pi-esentment of any such bonds or interest-coupons for 
payment at the time and place, when and where the 
interest on the state debt is or may be paid, then, on 
the beginning of the next year, the money by reason 
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thereof undisbursed, togetlicr with any sui-plus for any 
cause remainiiig, shall be carried to the fund of such 
county, township, city or town of the carrent or ensu- 
ing jeiir, and be considered by the auditor in making 
iiis next estimate for taxation therein for such year 
under this act, and shall be applied accordingly daring 
the first eight years of the operation of this act. All 
laws relating to the payment of interest on the state 
debt, or the cancellation of evidences thereof, not 
inconsistent with this act, shall apply to the receipt, 
custody, and disbursement of the taxes and funds pro- 
vided by this act, 

§ 155. And it shall not be lawful to register any 
bonds under the provisions of this act, or to receive 
any of tlie benefits or advantages to be derived from 
this act, until after the railroad in aid of the construc- 
tion of which the debt was incurred, shall have been 
completed near to, or in such county, township, city 
or town, and ears shall have run thereon ; and none of 
the benefits, advantages, or provisions of this act shall 
apply to any debt unless the subscription or donation 
creating such debt was first submitted to an election 
of the legal voters of said county, township, city or 
town, under the provisions of the laws of this state, 
and a majority of the legal voters living in said county, 
township, city or town, were in favor of such aid, sub- 
scription or donation, and any county, township, city 
or town, shall Iiave the right upon making any sub- 

smption or donatiou to any. niiroMl tompany to 

prescribe the conditions upon which svich bonds, sub- 
scriptions, or donations shall be made, and such bonds, 
subscriptions, or donations, shall not be valid and 
binding, until such conditions precedent sliall have 
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been complied with, and the presiding judge of tlie 
county court, or the Bupervieor of the township, or the 
chief executive officer of the city or town that shall 
have issued bonds to any railway or railways, imme- 
diately upon the completion of the same near to, into, 
or through such county, township, city or town, as may 
have been agreed upon, and the running of the cars 
thereon, sliall certify, under oath, that all the prelimi- 
nary conditions in this act required to be done to 
authorize the registration of such bonds, and to entitle 
them to the benefits of this act, have been complied 
witli, and shall transmit the same to the state auditor 
with a statement of the date, amount, number, maturity 
and rate of intereist of such bonds, and to what com- 
pany, and under what law issued, and thereupon the 
said bonds shall be subject to registration by the state 
auditor, as hereinbefore provided. 

§ 156. And each railway company in aid of which 
any bonds shall hereafter be issued by any county, 
township, incorporated city or town, to pay for any 
subscription to the capital stock of snch company or 
for any donation made to audi company, shall give to 
such counties, townships, cities and towns, collectively, 
a representation in tlie board of directors of such com- 
pany of one-fourth of the number of such board of 
directors, until after the said railway shall have been 
completed, and the cars shall have run thereon, and 
until all the conditions of the subscriptions and dona- 
tions to snch railway company by such counties, town- 
ships, cities and towns, shall have been fidly settled 
and complied with by said railway company; and 
thereafter the said counties, townships, cities and 
towns, shall be represented in said boards of directors 



>y Google 



WH EAILWAT LAW IN ILLINOIS. 

only in the manner and proportion tliat other stock- 
holders are represented; and the governor of the state 
is hereby authorized and empowered to appoint the 
directors herein provided to represent the interests of 
said counties, townships, cities and towns, in the 
boards of directors of such railways as shall receive 
bonds to be entitled to the benefits of this act. 

§ 157. And the state auditor from the total value 
of all the property in the state, after the same shall 
have been equalized in accordance with the provisions 
of "An act to amend the revenue laws, and to estab- 
lish a state board of equalization of assessments," 
approved March 8, 1867, shall deduct the amount of 
the said increased valuation of the taxable property 
above the valuation of the year 1868, in such counties, 
townships, incorporated cities and towns as may be 
entitled to the benefits of this act, and the taxes upoii 
which are herein directed to be credited to counties, 
townships, cities and towns, and upon tlie amount 
i-emaining, he shall cause to be collected such a per 
cent, as shall be sufficient to pay the appropriations 
and other demands upon the treasury duo to the end 
of each fiscal year, and the same per cent, shall also 
be collected on the said increased valuation above the 
valnation of the year 1868, and applied as herein pro- 
vided. 

§ 158. Upon tlie payment of any such registered 
bond or interest-coupons by the county, township, 
city or town issuing the same, and presentation thereof 
to the state auditor, he shall cause due entry thereof 
to be made in his ofBce. 

§ 159. And if the principal and interest of the 
bonds registered under the provisions of this act shall 
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be fully paid and caneeied at any time before the 
expiration of the full term of 10 years, during whieli 
the funds provided in § 1 of this act, are to be applied 
to the credit of euch county, township, city or town, 
then the provisions of this act in respect thereto, shall 
cease and determine, and no further money derived 
from said taxes shall be so applied. 

§ 160. The collector's bonds in counties, townships, 
cities and towns where collections shall be made under 
the provisions of this act, shall be increased 50 per 
centum, and collectors in counties not under township 
organization, shall pay into the state treasury a suf- 
ficient amount of tlie taxes collected in such county to 
meet the interest to be annually paid on such regis- 
tered bonds, on or before the 20th day of June in each 
year; and there shall be allowed and paid to county, 
township, city and town collectors, for collecting and 
paying over the taxes levied by virtue of this act, the 
following rates of commissions, to be ascertained and 
computed in the same manner that commissions for 
collecting and paying over the state taxes are ascer- 
tained and computed, and paid from the taxes so col- 
lected, to-wit: To township, city or town collectors, 
at the rate of two per centum on all sums collected, 
and to county collectors at the rate of one per cent, on 
all sums received by them from township, city and 
town collectors, which shall bo in full for reciving the 
same and paying it into the state treasury, and for 
adjusting the accounts of and settling with the town- 
ship, city and town collectors for their collections of 
said tax, and a commission of three per cent, on all 
sums by themselves collected and paid over into the 
state treasury. 
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§ ICl. Ill 1871, the general assembly, at the solici- 
tation of tlie auditor of public accounts, passed an act 
defining tlie foregoing, and virtually superseding the 
first section of that circuitous statute.^ Tliis supple- 
mental act became a law April 28, 1871, going into 
efiect Jnly 1 of the same year. It is as follows: 

§ 162. "Whenever the valuations of property, as 
shown by the assessment returns of two or more (cor- 
porations, embrace the same surplus valuation, the 
auditor of public accounts, in determining the amount 
due by virtue of said act of 16th April, 18C9, to the 
eonnty, the township, the city or town, shall distribute 
the tax on such surplus valuation in equal pro- 
portions, between such corporations; that is to sav, 
should the valuation of the county show a surplus of 
S3,000, the'township a surplus of $3,000, tlie town or 
city a surplus of $3,000, each shall be entitled to the 
proportion of $1,000. Any excess of such surplus 
valuation, in either of said corporations, and not 
embraced in the surplus valuation of either of the 
other, shall be apportioned to such corporation; or it" 
in either two of such corporations, and none in the 
third, such amount shall be equally divided betwen 
such two corporations, 

§ 1C3. The tax on the property of railroads aided, 
appropriated in section 1 of said act of 16th April, 
1869, shall be apportioned by the auditor, between 
counties, townships, cities and towns, in similar cases, 
in the same manner as the surplus tax is required to 
be apportioned by section 1 of this act: Provided, 
that the amoimt of suqjlus tax shall be deducted 
from the amount of state tax on the railroads aided, 
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in ea«li corporation, so that no county, townsliip, city 
or town, shall receive both the surplus and railroad 
tax; or when the amount of surplus tax exceeds the 
amount of state tax on railroads aided, in any cor- 
poration, then, in Bucli case, no state tax on railroads 
aided, shall be placed to the credit of such county, 
township, city or town, 

§ 164. The latest legislation on this subject dates 
from March 7, 1872, going into force July 1 of the 
same year. It reads as follows: 

§ 165. The treasurer of state, and all county treas- 
urei'S in the state, at whose office any county, town or 
city bonds or coupons are made payable by law, which 
have been issued in aid of any railroad or other cor- 
poration or in payment of the stock of any such rail- 
road or other corporation in this state, shall, at least 
once in each year, after this act shall be in force, if so 
requested by the pi-oper authorities of any such 
county, town or city, account to and with any person 
designated by any such county, town or city, for any 
and all money that may have come to his or their 
hands for the payment of any bonds or coiipons, so 
issued as aforesaid, and shall, upon such accounting, 
deliver up to such person so designated by any of the 
counties, towns or cities aforesaid, any and all bonds 
or coupons that he or they may have fully paid off 
and discharged out of the money coming into their 
hands for such purpose, and to take a voucher for all 
such bonds or coupons so delivered. 

§ 166. There shall be allowed and paid out to the 
county treasurers, and to the county, town and city 
collectors for collecting, receiving and paying out any 
and all taxes levied for the payment of any such 
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bonds or coupona or ioterest on the same, the amount 
of one-half per centum, as fees for sueh service, and 
no more for such amount so paid out: Pro'eided, if 
uny of the above officers are now or may be hereafter 
paid a salary for the performance of fliese duties, 
then they shall not be paid any other compensation 
whatsoever. 
§ 167. All laws in conilict with this act are hereby 



H"OTB.— The full text of tliis legislation is 
or comment, on account of the danger of 
tliere has been no authoritative Interpretations of 
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CHAPTEE IV. 

EMINENT DOMAIN. 

3 168. Defialtion of the term. 
1GB. Antiquity of the eminent domain doctrine, 
no. Tlie objects of tiie exercise of thia right. 
171, IndispensaWe to railroads. 
173. Consequent liabili^. 

173. The common law minute. 

174. Early Illinois legislation on the snbject. 

175. Roads; bridges; the United States. 

176. The statnte of 1873. 

177. The general principle slated. 

178. The state may make compensation. 
17S. Rights of trial by jury. 

ISO. Rights of the state and trial hy jury. 
181. Property controlled by guardians. 
183. Petition to the court. 

183. Rule in special cases. 

184. If the owner is unknown. 
183. Proceedings in vacation. 

186. Beirico and publication. 

187. Several cases in one. 

188. Amendments and new parties. 

189. Venire. 

IW. The right of challenge. 
191. Oath administered to the jury. 
103. Examination and award. 
103. No deduction for benefits. 

194. Order of the court ; payment record 

195. Right of appeal. 

196. Scope of thia right in the case of railroad company 

197. CoiBtitutional limitation. 

198. School lands; stale lands. 

199. Right to enter a city. 

200. Syllabus; recent decisions by supreme court of Illinoia. 

(Ill) 
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201. The case slated. 
303. Heasonable notice. 

303. The act of 1845. 

304. Later modifications of tliat statute. 
205. Routes and termini. 

308. Additional autliorities cited. 

§ 168. " Eminent domain is the power to talte 
private property for public use."' In this perfectly 
plain statement Chief Justice Maeshall condensed 
one of the most intricate and important features of 
law. By whatever name called, the subject has chal- 
lenged discussion by all the great legists, from Bracton 
down. Indeed, the subject was old when introduced 
into English law. The lioman jurisprudence had 
nearly mastered its every detail of principle. The 
term doraimiurn eminens, betrays its Latin origin. 
Blackstone's Commentaries, Napoleon's Code, Vattel, 
Kent, and all the great embodiments of law, are 
largely taken np with it, under various heads and 
designations. The judicial reports show that a vast 
amount of litigation grows out of some phase of this 
Bubject. 

§ 169. It would be quite foreign to the object of 
this treatise to enter upon any extended discussion of 
this subject. It would be presumption, or a sheer 
waste of time, for any one to do so at this late day. 
Every point has been fully considered and clearly 
stated by jurists and authors of the highest eminence. 
Abstract philosophy may never determine precisely 
how this right of eminent domain was included in 
the original contract between the people and the gov- 
ernment (a mystic if not a mythical contract); bnt no 
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practical doubt of its existence and validity can be 
entertained. Withont such an attribute of sovereignty 
no government conld accomplish the object of its exist- 
ence, or deserve the loyalty of its citizens. Civilization 
itself would be at an absolute stand-still. It would be 
impossible to overestimate the importance and neces- 
sity of this right to take private property for public 

§ 170. The uses and occasions for this law of 
eminent domain ai-e almost infinite, and apply to 
personal property no less tlian to real estate, and may 
apply to a temporary use of the same.^ The term 
generally suggests to the mind the appropriation 
of land belonging to a private person for some public 
use. During the present generation it has come to 
mean, cliiefly, the acquirement of the right of way to 
construct a railroad. It is to tliis phase of the subject 
that onr attention will naturally be restricted. 

§ 171. It has been remarked that in tlie organiza- 
tion of a railway company there is no need, intrin- 
sically, of a different method from that pursued in 
tbrraing an ordinary corporation. As soon, however, 
as actual operations begin a fundamental difference is 
developed. A corporation created to carry on any 
private business may have a vast capital, and be in 
every way a most important concern, and still have no 
need of invoking the government to exercise its 
sovereignty over private property. Tlie corporation 
can acquire by ordinary purchase the necessary ground 
and material. The state will not concern itself with 
the matta-, any more than witli the sale of a farm or 
building lot. The railway company, on the contrary, 
' See chapter on railway construction. 
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ean do nothing witliout the intervention of the state. 
However short its proposed line it is sure to need a little 
real estate belonging to a great many owners. It is 
certain that the necessary right of way could not all 
be seeiired except at a ruinous price. Practically, 
tJien, the right to take private property for public 
uses must he exercised, or the enterprise die before it 
be born. The government must in some way help the 
company to get the necessary right of way for a fair 
price. • 

§ 172. On some accounts the company would prefer 
to acc[uire the right by ordinary purdiase, if it could. 
It would thus escape a degree of dependence upon the 
government which results from an appeal to the state 
for aid in securing its real estate. By every principle 
of justice -the state is entitled to a consideration of 
one kind or another for the exercise of this right in 
behalf of the company, and clearly has certain claims 
upon the company which it woidd not liave had other- 
\vise. But necessity knows no option, and eminent 
domain is by an inevitable law the corner-stone of 
railway construction, 

§ 173. In the absence of statutory provision it 
would be relatively easy to point out cveiy step 
necessary to the acijnisition of the right of ^vay. 

' TUe only exception would be in tlie case of a road extending 
over the public domain. An act of congress passed in 1853 
threw the government lands open to railway construction, under 
certain restrictions. That was not the exercise of the right of 
eminent domain, for a fee simple of the land vested in tlie gov- 
ernment. That exception in no way impairs the force of the 
rule. Tiie law itself has never been of any utility. All rail 
roads since built through the public domain have had special 
charters and special privileges. 
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The provisions of tlio common Jaw are copious and 
minute. But the written h.w, unless unconstitutional, 
is absolute in its authority, and the validity of tlie 
Illinois statute on eminent domain has never beeii 
called in question.^ 

g 174. Prior to the present constitution the term 
eminent domain was not in use, but elaborate details 
had been laid down by statute for its exercise in the 
case of railroads 2. All tliat was swept away by a law 
passed April, 1872. The latter was distinctly based 
on this constitutional provision: "The right of trial 
Ijy jury shall be held inviolate in all trials of claims 
for compensation, M'lien in the exercise of the said 
right of eminent domain, any incorporated company 
shall bo interested either for or against the exercise 
of the said right."^" 

§ 175. This provision is recognized and acted upon 
in the bungling road and bridge statute passed at the 
second session of the twenty-seventh general assem- 
bly,* which was repealed by an act approved April 11, 
1873, containing an emergency clause. '^ That applica- 
tion was only to ordinary roads. Several other laws 
are in part based on the provision, notably the act for 
the formation of bridge companies, and the statute 
allowing the United States to acc[uire real estate prop- 
erty by purcliase or condemnation." The right of trial 

A statute expressly declares that the common law is in force 
in Illinois. See Gross' Statutes, vol. i, chap. 63, sec. 1. 
' Gross Statutes, vol. i, chap. 93. 
' Constitution of Illinois, art. xi, sec. 14, last clause. 
* Gross' Statutes, vol. ii, chap. 83. 
' Gross' Statutes, vol. ii, chap. 23, div. 19, sec. 5. 
' Gross' Statutes, vol. ii, chap. 105, div. ii, sec. I. 
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bj jury enjoined in the clause of the constitution 
quoted, is specifically recognized in the legislation on 
special assessments, a kindred subject, although foreign 
to onr consideration.^ 

§ 176, A statute entitled "An act to provide for 
the exercise of the right of eminent domain" was 
approved April 10, 1872, and went into effect the July 
following, i* By its provisions all laws and parts of 
laws in conflict witli it were repealed, bat it was 
expressly provided in that connection that the same 
should not be construed to repeal any law, or part of 
law, upon the subject, passed by that general assembly, 
but ratlier be construed to provide cumulative remedy. 
So far as such laws are concerned the eminent domain 
act simply furnishes further details, some of which are 
applicable, "for whatever purpose the private property 
is appropriated to public uses. Whatever legislation 
under the previous eonstitution of the state was per- 
tinent to this subject was repealed, leaving only so much 
of the legislation under tlie old constitution on the 
right of way as refers to public lands, school sections, 
and state land, which, although not strictly a part of 
eminent domain, will be disposed of in this chapter, 

g 177. Private property cannot be taken or damaged 
for public use without just compensation, ^ This com- 
mon law doctrine has been held immemorially. A 
private right over property belonging to another can 
in no ease be acquired except by gift, purchase, or 

' Gross' Statutes, vol. ii, chap. 5, art. ix. 

' Gross' Statutes, vol. ii, chap. 38. 

' The details and principles of law laid down in tliis chapter 
for ivliieli no outliority is given, are hasctl on the eminent 
domain statute, Gross, vol. ii, chap. 88. 
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exdiatige. This doctrine and its correlative one that 
private property may te taken for public uses on 
making just compensation of necessity, take railways 
out of tlie list of private property and justifies the 
constitutional classification of them as public high- 
ways. ^ 

§ J.7S. The state, in its own corporate capacity, 
may make the compensation. In the state is the right 
of eminent domain vested originally, and the statute 
does not attempt to prescribe the method of ite direct 
exercise. Should the commonwealth, in its sover- 
eignty, attempt its exercise in a manner and to an 
extent clearly unjust, the courts would interpose, the 
judiciary being charged with tlie authority to set aside 
unconstitutional laws. It will be observed tliat the 
right of trial by jury in determining the measure of 
damages prescribed by tlie constitution does not require 
that mode of procedure when the state acts directly 
in the matter, Tlie usual, if not the uniform, mode 
of procedure for the state is to acquire poseession by 
purchase or donation, except in extreme emergencies. 
The government is always, and justly, cautious about 
an assertion of its sovereignty over private property. 

§ 170. The first section of the statute closes with 
the general assertion of the right of trial by jury, 
leaving the manner thereof to subsecLuent sections. 
The old method was to leave the appraisement to a 
commission appointed by the circuit judge, and in 
some cases to a justice of the peace.® This commis- 

■ Constitution of Illinois, arL si, ( 
private rights in this connection, s 
110; Crear 'd. Crosby, 40 III. 175. 

' Gross' Statutes, vol. i, cliap. 03. 
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sion consisted of three householders. Altliongh tlie 
act of 1852 provided for a somewhat different mode, 
the supreme court held that this way was not repealed 
and was, consequently, in force until the adoption of 
the present constitution, 

§ 180. By the first section, the statute is extended 
to " all cases in whieli compensation is not made Ly 
the state in its corporate capacity." The last sentence 
of the second section (in which the foregoing provi- 
sions for jury trial are found) reads : " In cases where 
the property is sought to he taken or damaged hy the 
state for the purpose of establishing, operating, or 
maintaining any state house, or state charitable or 
other institution or improvements, the petition shall 
he signed Ijy the governor, or such otlier person as he 
shall direct, or as shall be provided by law.' 

§ 181. An inability to agree on the tei-ms may not 
be the only obstacle to securing the right of way by 
purchase. The owner maybe incapable of consenting; 
his name and residence m ay be unknown ; he may reside 
in another state. In either of these three cases resort 
may be had to condemnation, as well as in case of non- 
agreement of the parties in regard to the amount of 
compensation. It is not to be inferred that a non- 
I'esidenfc could not convey the desired property in the 
ordinary way, that being an inherent right of prop- 
erty; but simply that both parties may be spared the 
trouble and expense of foreign negotiation.^ 

' Tliia incoasiatcncy, or at least appearance of inconsistency, 
lias not been passed upon Ly the supreme court, nor is there any 
immediate prospect of an issuo being joined thereupon. 

' In a certain seflse the seYCral states are " foreign " to each 
other. See Bank of "Washtenaw v. Montgomery, 3 111. 42S; 
Bank of Augusta v. Earle, 13 Peters, 519. 
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§ 182. Tlie tirst step is taken by the party desiring 
to acquire the property for public use. Tliis step eoii- 
sists of an application to the judge of the circuit or 
connty court. The application or petition may be 
presented either in vacation or term time. It must be 
made in the county where the property, or any part of 
it, may be situate. This is done by filing a dociuoent 
with the clerk, wherein is set forth, in detail : 
1. Ilis or their authority in the premises. 2. The 
purpose for which the property is sought to be taken 
or damaged. 3. A description of the property. 4. 
The names of all the persons interested therein as 
owners, or in any otlier way, as appearing of record, 
if known. 5. If the ownership of and interest in the 
property is not known, that fact must appear. 6. To 
this statement is appended as a part of the application 
a petition to the judge to cause the compensation to 
be paid to the owner to be assessed. 

§ 183, If the proceedings seek to affect the prop- 
erty of persons nnder guardianship, the guardians of or 
conservators of persons having conservators shall be 
made parties defendant.^ If the owner is a married 
woman her husband shall be made a party defendant 
also. The common law doctrine of the limited powers 
of a wife has been modified in this state very materi- 
ally; but this provision, although evidently based on 
the 6[Afe7n.me covert idea, is none the less vitaL 

% 1S4. If the persons interested are uidmown by 
name, they may be made parties defendant by a descrip- 
tion setting forth all that is known of them, Tliis 

' In. the statute the custodian of a person under age is usually 
designated a guardian, and of a lunatic, au imbecile, or a con- 
firmed drunkard, a conservator. 
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description must be accompanied by an affidavit by or 
on behalf of tlie petitioner, setting forth the fact tliat 
the names of such persons are unknown. This affida- 
vit must be filed. The doctrine of " due diligence " 
woidd here be recognized. The court would hold such 
an affidavit peijury if the person making it either 
l;new or might liave known the name by proper inves- 
tigation. 

§ 185. In case the petition be presented to the judge 
in vacation, he shall note thereon the day of presenta- 
tion; also the day when he will hear the same. He 
shall order an issuance of summons to each resident 
defendant, and the publication of notice as to each 
non-resident defendant. This summons must be imme- 
diately issued by the elerk and the uotices given accord- 
ingly. The manner of serving such summons and 
publisliing such notice shall be the same as prescribed 



§ 186. The judge may hear sncli causes in vacation 
as well as in term time. The period of ten days must 
elapse in the case of personal service between the 
service and the bearing. In the case of non-residents 
the time is not specified, the law simply requiring 
" due publication." "What would be reasonable and 
just might not be tJie same in any two cases. This 
discretion must be exercised in the spirit and on the 
principles of justice, 

§ 187. As a matter of convenience, and without 
injustice to any person, it is provided that any num- 
ber of separate parcels of property, if only they are 
situate in the same coiinty, may be included in one 

' On tliis point see Gross' Statutes, vol. ii, cliap. 31 ; also ibid^ 
vol. i, same chapter. 



,Google 



EMIMENT DOMAIN, 121 

petition. Tlie compensation, liowever, for each must 
lie assessed separately. The assessment may be by one 
jury or by different juries. Tliis is left to the discre- 
tion and direction of tlie court or judge. 

§ 188. Another provision to simplity proceedings 
and insure equity is tbat amendments to the petition, 
or to any paper or record in the cause, may be per- 
mitted, whenever necessary, to a fair trial and final 
determination of the questions involved. That no 
just restriction should be put upon this provision, or 
any opportunity for unreasonable delay be afforded, it 
is added: "Should it become necessary at any stage 
of the proceedings to bring a new party before the 
murt or judge, the court or judge shall have the 
jjower to make such rule or order in relation thereto 
as may be deemed reasonable and proper; and shall 
also have power to make all necessary rules and orders 
for notice to parties of the pendency of the proceed- 
ings, and to issue all process necessary to the execution 
of orders and judgments as they may be entered." 
Although the courts are held to a specially strict con- 
struction of law in cases of eminent domain,^ the 
proceedings are largely in the nature of equity. The 
right to bi-ing a, new party into the case is provided 
for specifically, "Any person," says the eleventh sec- 
tion of tlie statute, "not made a party may become 
such by filing bis cross petition, setting forth tbat he 
is tlie owner or has an interest in property, and 
which will be taken or damaged by the proposed work, 

' Williams n. Powell, 6 Wlieat. 119 ; Beaty n. Knowler, i Peters. 
1138; Early ». Doe, 16 How. 010; Rule s. Parker, 1 Cooke, 365; 
Parker «t. Overmann, 18 How. 13T. 
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and the rights of euch last named petitioner shall 
thereupon he fully considered and determined." 

§ 189. No speciiic jury provision is made for eases 
in which the hearing of petition occnrs in term time; 
but if fixed for hearing in vacation it is the duty of 
the clerk of the court in whose oiiice the petition is 
filed, to write the names of each of sixty-four disin- 
terested freeholders of the county on as many distinct 
slips of paper, and, in the presence of two disinter- 
ested freeholders, cause to be selected from the same 
the names of twelve persona to serve as jurors. This 
selection must be made by lot, "without choice or 
discrimination," The preparation of the list and the 
drawing of the lot must occur at the time of issuing 
summons, or malting publication. The selection made, 
the clerk shall issue venire, directed to the sheriff of 
his county, commanding him to summon the twelve 
persons so selected as jurors to appear at the court 
house, in the county, at a time to he named in the 
venire. 

§ 190. The petitioner and every party interested in 
the ascertainment of compensation have the same right 
of challenge of jurors as in other civil eases in the 
circuit court.^ If the panel be not full by reason of 
non-attendance, or be exliausted by challenge, the 
judge hearing the petition shall designate by name 
the necessary number of persons of proper qualifica- 
tion, and the clerk or justice shall issue another venire, 
returnable instanter and until the jury bo fuU. 

§ 191. The jury selected, the following oath must 
be administered to them: "You, and each of yon, do 

' For the riglit of challenge as defined by statute, see Gross, 
vol, ii, chap. 58. 
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solemnly swear that yon will well and truly ascertain 
and report just compensation to the owner (and each 
owner) of the property which is sought to take or 
damage in this case, and to each person therein inter- 
ested, according to the facts in the case, as the same 
may be made to appear Ly the evidence, and that you 
will truly report such compensation so ascertained. 
So help you God." 

§ 192, In ascertaining the I'eal facts in the case the 
jury shall, at the request of either party, go upon the 
land sought to be taken or damaged, in person, and 
examine the same. After hearing and seeing all the 
evidence in tlie case the jury must make report in 
writing so as to clearly set forth and show the compen- 
sation ascertained, to each person thereto entitled. If 
the report is not anificiently esplieit the jury shal] 
amend it under the direction of the court or the 
judge. Tlie verdict shall thereupon be recorded. It 
is expressly provided, in this connection, that no ben- 
efits or advantages which may accrue to lands or 
property affected shall be set off ftgainst, or deducted 
from, sucli compensation in any case.^ 

g 193. The next step is for the judge, or court, to 
"adjiist and make such order as to right and justice 
shall pertain." This order shall issue to tlie peti- 
tioner, directing entry upon such property and the 
use of the same, upon payment of full compensation, 
as ascertained. This order, if coupled with evidence 
of such payment, shall constitute complete justifica- 
tion of the taking of such property. Payment of 
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compensation adjudged may, in all cases, be made to 
the county treasnrer, who shall, on demand, pay the 
same to the party thereto entitled, taking receipt for 
the payment. Or, if preferred, payment may be made 
to the party entitled, his or her or their conservator or 
guardian. The court or judge must cause tbe verdict 
of the jury and the judgment of the court to be 
entered upon the court records, 

§ 194. In the event that hoth parties are satisfied 
with the verdict of the jury, the transaction is com- 
plete, and the right sought has been fully secured. 
But the right of appeal to the supreme court is gua- 
ranteed in all cases. If the party whose property is 
to be taken or damaged appeals, the petitioner shall, 
notwithstanding, have the right to enter upon the use 
of the property npon entering into bond, with sufR- 
cient surety, payable to the party interested in such 
compensation, conditioned for the payment of such 
compensation as may be finally adjudged in the case. 
If the appeal ig taken by the petitioner the same bond 
shall be exacted. Tlie bond eliall be submitted to the 
judge or justice before whom such proceeding shall 
he had and be approved by him. The execution and 
filing shall be within such time as the judge may 
designate. 

§ 106. The right to acquire a roadway includes the 
right to acquire as much land as may be needed for 
the work-shops and other appendages. This right 
may lay donuant for an indefinite length of time, pro- 
vided its final exercise is in itself legitimate.^ In 
case the regularity of the proceedings under which the 

' Chicago, Burlington and Quiacy R R c. Wilson, IT 111. 133. 
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right of way ■was accLuircd sliould be called in ques- 
tion, the presumption of the law would he in favor of 
its regularity,^ although the recLuirement of regularity 
is strict,^ as previously stated. 

§ 196. There are a few additional points establislied 
by the decisions that remain to be-noted before caUing 
attention to the method of acquiring the right of way 
to enter a city or pass over school and state lands. 
Authorities could be given for tlie doctrine that the 
title to land acquired by a railroad company is abso- 
lute.^ An early case held that the land taken from 
private persons and vested in a corporation, under the 
exercise of this right of eminent domain becomes 
really vested in the state.* 

§ 197. The constitution is explicit on this point 
(article xi, section- 14): "The exercise of the power 
and the right of eminent domain shall never be so 
construed or abridged as to prevent the taking by tlie 
general assembly of the property and franchises of 
incorporated companies already organized, and subject- 
ing them to the pubhc necessity, the same as of indi- 
viduals." The bill of rights is more sweeping. 
Besides forbidding the making of any irrevocable 
grant of special privileges or immunities, it declares 
(section 13): " Private property shall not be taken or 
damaged for public use without just compensation. 
Such compensation, when not made by tlie state, shall 
be ascertained by a jury as shall be prescribed by law. 
The fee of land taken for railroad tracts, without con- 

' Galena and Cliicago Union li, B. Co. v. Pound, 23 111. 399. 
' Harper v. Lexington and Ohio K. R. Co. 3 Dana, 227. 
' Chicago and Mississippi K. E. Co. ii. Patcliin, 16 111. 198. 
• Tlie State «. Evans, 2 Scam. 308. 
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Gent of the owners thereof, shall remain in such ownei s, 
snhjeet to the use for whicli it is taken." 

§ 198. AVben the route of a raih-oad lies partly in 
an unorganized township the notice for application to 
acquire the right of way through the sdiool eectioii 
{section 16) must l)o served upon the school commis- 
sioners of the county. The damage assessed shall be 
paid into the school fund of the county for the use of 
the inhabitants of the township in which the section 
may be situate. As soon as the township has been 
organized the money shall be paid over to the treasurer 
thereof. ' The special consent of the general assembly 
must be secured in order to acquire the right of way 
tlirough land belonging to the state for the use of any 
benevolent institution of the state. Tlie courts have 
no jurisdiction over sucb eases, ^ The twenty-eightli 
general assembly exercised this function of legislation 
in granting to the Chicago and Pacific railroad com- 
pany a conditional right of way over lands of the 
Northern Illinois Hospital and Asylum for the Insane. 
In a case involving the eonatrnction of a charter embo- 
dying the right of way tlirough state lands the court 
held* that the language of a statute incorporating a 
railroad company might be sufficiently comprehensive 
to embrace any property owned by the state, still it 
will not be construed to include property used by the 
state for a specific purpose. This could not be- the 
intention of the legislature, and all statutes are to be 
construed according to it, 

' Gross' Statutes, vol. i, chap. 93, sec. 27. 

s Ibid. sec. 28. 

' St. Louis, Jacksonville and Cliicago R. It. Co. v. Trustees, 43 
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g 199. The fee simple to the streets of a city is 
generally vested in tlie inimidpal corporation. ^ The 
right of way to enter a city must be sec\ired from tlie 
municipal government. This sometimes occasions 
Tcxatious delay, but has proved no serious obstacle to 
railway enterprise. 

§ 200. Such is the present mode of procedure in 
acquiring the right of way in Illinois for a railroad, 
Tlie intricacies of the old system and some light upon 
the general subject may be derived from the decision 
in the case of the Peona and Hock Island S. Ji. Co. 
1). Wamei: Tlie opinion of the supreme court, deliv- 
ered by Justice Thornton, was filed June 28, 1872. 
The following syllabus is mainly from the Chicago 
Legal JVews, of July 13, 1872: 

§ 201. " This was an action of trespass against the 
railroad company. Tlie defendant justified under its 
charter, and the act of 1845, entitled ' Eight of Way.' 
The only averment in the plea as to notice to the 
party whose land was condemned was this; 'The 
defendant avers that said plaintiff was present with 
said commissonera before tlieir report was signed, and 
had an opportunity of being heard upon his claim for 
damages,' and the court held that there was no suf- 
ficient averment as to notice. 

§ 202, That the party wliose land is to be taken 
has tlie right to reasonable notice of the time and 
place where and when application will be made for the 
appointment of the persons wlio are to assess the 
damages. 

§ 203. Tliat it was the intention of the legislature 

' Moses V. Pittsburg, Ft. Wayne nnd Cliicaso R. It. Co. 31 111. 
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tliat notice should be given under the act of 1845. 
Tiie court cites authorities to show that in appeals and 
similar cases, where the statute giving the right was 
silent as to notice, that notice was required to be 
given. 

§ 30i. That the legislature has repeatedly recog- 
nized the validity of the act of 1845; that the act of 
1852 contains no express repeal of it, and is amenda- 
tory of it. That it was enacted in 1869 that the pro- 
visions of both acts should apply to all proceedings 
for the condemnation of lands; that notice must be 
given in accordance with the act of 1852. 

§ 205. As the sole object of section nineteen was to 
continue the reservation of power in the legislature to 
iix the routes and termini of all roads, before the cor- 
]M)rations should exercise the right of eminent domain. 
It has no application to a company whose termini are 
fixed by its charter." 

g 206. For the convenience of those who may wish 
to make thorough and original investigation on this 
subject, the following list of Illinois authorities is 
appended. Tlie subject has been extensively discussed 
by many able legists and jurists.' 

' Gillinwater b. Mississippi and Atlantic E. E. Co. V,l Ill.l; 
Newhnll V. Galena and Cliicago Union R E. Co. 14111.373; 
Illinois Central E. It Co. o. Rucker, 14 111,353; Illinois and 
Wisconsin B. R Co. v. VanHom, 18 111. 257 ; Low <b. Galena and 
Chicago Union E. R. Co. 18111. 334; Chicago and Milwaukee B. 
R Co. V. Bull, 20 111. 318 ; Jacksonville and Savannali E. E. Co. 
Co. «. Kidder 31 111. 131; Tonica and Peterslinrg E. R Co. v. 
Unaicker, 23 111. 321; same ». Roberts, Ibid. 334; Johnson s. 
Joliet and Chicago R. R. Co. 23 111. 203 ; Eock Island and Alton 
R R. Co. V. Lynch, 33 III. G45; Sliute-o. Cliicago and 3Iilwaukee 
R. B. Co. 26 111. 436; Trustees etal v. Chicago and Rock Isbmd 
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K.R.CO. 14111. 314; Johnson «. Joliet and Cliicago It. E. Co. 33 
III. 302; City of Chicago v. Larned, 34 111. 203; Eeea v. City of 
Chicago, 38 HI. 833; City of Chicago v. LaflLn, 49 111. 172; Peo- 
ple!! Wilitams.SlIll. 03; Harwoods. St. Clair Draw Co. 51 III. 
130, Hesslere Drainage Commissioners, 53 111.105; Cooley on 
Constitutional Limitations, cliap. 15; Potter's Dwarris on 
btatulcs, clnp 11 ; Rciinold on Bailway Law, 339. 
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CHAFTEE V. 

RAILWAY CONSTEUCnON-. 

I. CoKSTnuCTios OB- THE Road. 
II. Bridoes. 

III. Union Depots. 

IV. COKTBACT AKD LlENS. 

I. COKSTKUCTIOS OF THE EoAD. 

§ 207. Preliminary survey. 
208. Map and profile: Record of the same, 
300. Donations and purchases. 

310. Width of road-bed : Trees. 

311. Gravel, etc. for grading — how acquired. 
S12, Crossing streams and streets: Canals. 

313. Consequent duties of the railroad company. 
214. Railway construction and municipal authorities. 
315. Intersection wiUi existing railroads. 
216. Railway comity ; Stale and national law. 
317. Providing general conveniences for business. 

I 207. The first step in the way of railway construc- 
tion is to make a critical siu-vey, and determine the 
exact route of the road. In ordinary cases snch sur- 
veying wonld be ti-espass. The law provides that a 
railway company, if duly organized, may cause such 
esaminations and survey for its proposed railway to be 
made as may be necessary to the selection of the most 
advantageous route.^ The officers, agents or servants 
of the company are authorized to enter upon the lands 
of any person or corporation, subject, however, to 

■ Gross, vol. ii, page 309, sec. 180. 
(130) 
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responsibility for all damages which may be occasioned 
thereby. This right to hold in abeyance the law of 
trespass is based on the doctrine of eminent domain. 

§ 208. The surveys made, and an exact rente agreed 
Tipon, the company mnst, before proceeding to bnild 
their line through any county named in their certifi- 
cate of association, make a map and profile of the 
route intended to be adopted. The correctness of this 
map and profile shall be certified by a majority of the 
board of directors. The same shall then be filed in 
the office of the county clerk of the county, or with 
the clerk of the county commissioners court of such 
county. The whole route need not be profiled and 
recorded in each county, but only so much as lies in 
that particular county. All parties interested in the 
matter can inspect and examine the map and profile, 
the same as the ordinary public records of a county.* 

§ 209, Tlie company is empowered to purchase, 
hold and use all such real estate and other property as 
shall be necessary for the construction and use of its 
railway and tlie stations and other accommodations 
necessary to accomplish the object of its incorporation. 
This general power includes the whole subject of emi- 
nent domain. It also contemplates purchase in the 
ordinary way, and donations. No provision peculiar 
to railroads is made in regard to purcliase, and as for 
donations, the law reads: "The corporation may take 
and liold such voluntary grants of real estate and other 

' Gross, vol. i, chap. 81, sec. 5S. The survey clause of tlie law, 
as found in Gross, vol. ii, makes go mention of filing for public 
record, but as that provision of the old law is not iuconsisteut 
Willi the new law, it is in force. See repeal clause, Gross, vol. ii, 
railroads, sec. 190. 
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]ii-opcrtj as sliall lie made to it in aid ot tlic eouetruc- 
tion and use of its railway, and to convey the same 
wlien no longer required for the uses of eiich railway, 
not incompatible with the terras of the original grant." ' 
The right to convey is the same in tlie case of piircliase. 
Eeal estate acquired by the exercise of the right of 
eminent domain cannot be used for any other than its 
original purpose. 

§ 210. In laying out its road the company must 
not claim more than 100 feet in width ; hnt for the 
purposes of cnttings and embankments it may take as 
much more land as may be necessary for the proper 
construction and security of the road. If any trees 
standing hard by would be in danger of falling upon 
the track, or in any way obstructing the railway, tlie 
rx)mpany may cause them to be cat down. Compen- 
sation therefor must be made in tlie same jnethc>d and 
on tiie same principle as compensation for land.^ 
Tiiis tree clause is virtually a police regulation, being 
designed as a safeguard against railway accidents. 

§ 211. In tlie building of a railway it is often 
necessary to use more earth, stone and gravel in 
making the road bed, tlian the land the company lias 
a right to acquire by condemnation furnishes. To 
facilitate and cheapen constiniction, the law provides 
for the taking of the same by the exercise of eminent 
domain, in ease the parties cannot agree on terms. 
The provision is that "if such owner and corporation 
cannot agree, then the value of such material taken 
and the damage occasioned to puch real estate may be 
ascertained, determined and paid in the manner that 
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may now or liereafter be provided by any law of 
eminent domain; but the value of sncli materials and 
the damages to euch real estate shall be ascertained, 
determined and paid for before snch coi-poration can 
enter upon and take the same."' This latter clause is 
superfluous, as the law of eminent domain requires 
]>re-payment, or, in case of appeal, a hond equivalent 
thereto in its certainty of compensation. It should be 
lidded that tliis right to acquire material by condemna- 
tion does not extend to fuel and wood, 

§213. Another construction right specified is tlie 
I'ight to " construct its line across, along, or upon any 
stream of water, water course, street, highway, plank- 
road, turnpike, or canal, which tlie route shall inter- 
sect or touch."^ Tlie trustees of the Michigan and 
Illinois canal once tried to arrest railway construction; 
hnt the court held that all grants made by the state, 
whether to canal trustees or others, although in-evoca- 
ble, are subject to the right of eminent domain, unless 
that right is expressly relinquished.^ We may add 
that it is an established principle that the riglit of 
eminent domain cannot be relinquished.* 

g 213. This right is coupled with a duty. The 
i-ame section adds: " But such corporation shall restore 
the stream, water course, street, highway, plankroad 
and turnpike thus intersected or touched to its former 
htate, or to such state as not unnecessarily to have 
impaired its usefulness, and keep such crossing in 

' Ibid. Bee. 179. 

' Ibid, sec, 183. 

' Trustees e. Cliicago and Rock Island R B. Co. 14 111. 314. 

■" Pollard B. Hagaa, B How. 313; Goodtitle v. Kibbe, How. 
471; Doe v. Beebe, 13 How. 23; Illinois Central K, R. Co. v 
United States, SO Law Hep. G30. 
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repair; provided, that in no case shall any railroad 
company eonati-act a road hed witJiout first construct- 
ing the necessary culverts or sluices, as the natural 
lay of the land requires for the necessary drainage 
thereof." It will he obsen^ed that in this i-estoration 
clause no mention is made of canals. From the lan- 
guage of the court in the case of the Chicago and 
Eock Island railroad company, just referred to, it 
would seem evident that the railroad company may 
not, in any way or for any length of time, interfere 
with the actual operations or stability of a canal. 

§ 214. A further limitation is placed upon the fore- 
going riglit.i The construction of a bridge or of any 
other obstruction over any stream navigated by steam- 
boats is not authorized. Legislation on that subject is 
prorided in a separate statute.^ Nor is authority 
given to construct any railroad upon or across any 
street in any city or incorporated town or village with- 
out the assent of the corporation of such city, town, 
or village. This qualifying section ends by adding: 
"Provided., that in case of tlie constructing of said 
railway along highways, plankroads, tiu'npikes, or 
canals, such railway shall either first obtain tlie con- 
sent of the laiivful authorities having control or juris- 
diction of the same, or condemn the same under the 
provisions of any eminent domain law now or here- 
after in force in tliis state," 

§ 215. It is not enough to have the right to acquire 
the land of private persons and cross highways, streams, 
etc. It often happens that in the construction of a 
railroad the new line intersects witli existing lines. 

' Gross, vol. ii, chap. 80. 
' Gr033, vol. ii, p, 100. 
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The Cliicago, Burlington and Qnincj, for instance, is 
crossed in this state by other lines twenty-one times. 
Ab these routes, in many cases, are natural rivals, the 
general assembly has expressly authorized any railroad 
corporation, in building its line, to cross as often as 
may be necessary existing railroads; also, upon the 
grounds of existing railroads, to eonstmct all neces- 
sary tumonts, sidings, switches, and other conven- 

§ 216. The old road is required to unite with the 
new in constructing the facilities for a mutual inter- 
change of business and convenient transfer of cars. 
Nothing is allowed on the part of one railroad toward 
another whidi would retard its construction and 
impede its operation. If the two corporations cannot 
agree upon the amount of compensation to be allowed 
for the property used, or upon the points at which tiie 
fi'ossings shall occur, and the manner thereof, tlie 
matter shall be arbitrated on the plan laid down in 
the law of eminent domain. It should be mentioned 
in this connection that an act of congress passed July 
15, 1862, authorizes and requires railroads to carry 
passengers and freight from one state to another, and 
connect with other roads for such purposes. This law 
is, by its expi'ess provisions, repealable at the discre- 
tion of congress, but it is still in force. The earliest 
mention of railways in the legislation of this state is 
a resolution for the extension of Illinois railroads into 
Indiana.^ 

§ 217. A road bed is by no means all of a railroad. 
]3esides the rolling stock and the bridges over naviga- 

' Laws of Illinois, 1839, p, 308. 
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l>Ie streams, there are side-tracks or switches, station 
liouses for the suitable aecommodation of passengers, 
and warehouses for tlie fit storage of freiglit; water 
tanks and machine shops. Whatever, in fine, a rail- 
way company needs for the transaction of its hasiness 
with expedition, safety, comfort and economy, it is not 
only allowed but compelled to provide. Lest the pro- 
visions previously given should not be ample in their 
authority, the statute specifies that the company shall 
have power "to erect and maintain all neeessaa-y 
and convenient buildings and stations, iixturea and 
machinery for the convenient accommodation and use 
of passengers, freights and business interests, or which 
may be necessary for the construction or operation of 
said railway." 1 

ir, BlilDGES, 

g 218. BridKO statutes of 1873. 

219. Bridge companies; articles of in corporation. 

220. Filing the same. 
331. Boani of directors. 

323. Powers of the corporation. 

333. Navigable rivers; congressional and state legislation. 

224. 0]d bridge charters; time lor completion. 

§ 218. Tliree bridge laws were passed in the year 
1873, all going into force July 1 of that year. One 
relates to the time of completing bridges; another to 
the authority for constructing them, and the last to the 
formation of bridge companies. We have observed in 
this enumeration the order of tlie passage of these 
statutes, which is the reverse of the proper order of 
their consideration, ^ 

' Ibid. sec. IBS, clause 2. 

' Gross, vol. ii, chap. 35, div. xix. 
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§ 210. Any immber of jwrsons, uot less tlian ten, 
may associate together for tlie formation of a company 
for tlie purpose of constructing anil maintaining a 
bridge over any of the streams of water which are 
situate, in whole or iu part, in the state, or upon the 
boundary of the state. The bridge must be for public 
use, including the transference df persons and prop- 
erty. The first thing to do is to make, sign and 
acknowledge, before some officer authorized to take 
acknowledgments, articles of association. These ai'ti- 
eles of association must set forth: 1. The name of tlie 
]jroposed corporation, 2. Tlie number of years tlie 
same is to continue. ^ 3, The place at which the 
bridge ia to be constructed. 4. The name of the county 
or counties in which it is intended to be constructed. 
5. Tlie purpose for which it is to be used, whether for 
railroad or ordinary travel, or both. 6. The amount 
of the capital stock. 1. Number of shares of the 
stock. S. The names and places of residence of tlie 
directors of the company. 0. Tlie residence of each 
subscriber, and the number of shares he lias agreed to 
subscribe for.^ 

§ 220. These articles of association must be filed 
iu the office of the secretary of state, who shall thereon 
endorse the date when the same was filed, and recoi-d 
the articles in a book to be provided by him for that 



' The statute places no time limitation, as in t\ 
nary corporations and railroad companies 

" It ■will be observed tliat tlio art 1 f n p 
plate a greater degree of completen an an 
public action than is tbe case in th ganizali n 
stock company or of a railroad company u d I 
law, altliough tbe general principl f g n t 
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purpose, "and," continues the statute, "thereupon, the 
persons who hare so subscribed such articles of asso- 
ciation and all persona who shall become stockholders 
in such company shall be a corporation by the name 
specified in such articles of association, and shall 
possess the powers and privileges incident to such cor- 
porations.^ 

§ 221. The board of directors named in the articles 
of incorporation must consist of not less tlian five nor 
more than -thirteen persons. They sliall manage the 
affairs of the corporation for the first year and until 
others are chosen in their places. This much the first 
section of the law provides. The fourth and last adds : 
"The trustees, managers or directors of ench corpora- 
tion shall be elected and classified in the manner pro- 
vided by law for the election and classification of tlie 
tnistees, managers or directors of other incorporated 
companies, and at least one-third of such directors 
shall be citizens of this state." The allusion is doubt- 
less to the cunmlative method of voting, which under 
the constitution applies to all corporations in the state, 
and which is expressly recognized in the statute 
referred to in the quotation just given. 

g 222. In case of need, the law of eminent domain 
may be invoked to acquire possession of the private 
property necessary for tiie carrying out of the object 
of the association. Tlie company may issue bonds or 
other evidences of indebtedness; negotiate loans for 
the prosecution of its work; secure such indebtedness 
by deed of trust, or mortgage on the property of the 

' No provision is made for filini^ the articka of incorporation 
in tlie office of tlie county clerk. 
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company. It may, further, consolidate its franchise 
and property, in the manner provided by general law» 
witlt tliat of any bridge company in the etate, or a 
bridge company organized under the laws of an 
adjoining state. In line, it may exercise "any other 
rights and powers incident to such coi-porations which 
may be necessary to carry out the objects contemplated 
in siich organization." 

§ 923. Tlie assent of the state is given to any eor- 
Ijoration or association organized under tlie laws of 
Illinois, and subject thereto, to construct bridges across 
navigable rivers in tliis state, and upon boundaries 
thereof, whenever authorized by congress, " under such 
restrictions as the congress may impose." This is a plain 
recognition of the paramount authority of the national 
government in r^ulation of inter -state commerce. 
Tlie doctrine laid down by the supreme court of Illi- 
nois is that tlie power of the state over navigable rivers 
exclusively within the state to render them useful for 
domestic purposes was never surrendered.' 

§ 224. Previous to the adoption of the present 
constitution some bridge company charters had been 
granted. One of the three statutes under considera- 
tion provides tliat if any such company had not finished 
its work within tlie time specified in its charter it is 
allowed to go on and complete the enterprise, anything 
in its charter to the contrary notwithstanding. This 
extension privilege is qualified by the proviso that 
" the same shall be constructetl and completed within 
ten years from and after the passage of this act; and, 
jyrovided further, that such corporation shall have been 

' City of Cliicngo c. McGnnn, 51 III. 266. 



>y Google 



liO RAILWAY LAW IN ILLINOIS. 

organized and been in operation within ten days from 
the time the new conBtitutioii took effect." It is evi- 
ilent that a railroad company is not obliged to depend 
upon a bridge company for the means of crossing 
navigable streams, but simply that the bridge part of 
j-ailway constniction may be under the legislation 
which has just been stated. 

Ill, UjJION DEPOTf:. 

§ 235. Tlie Union Depot act. 
336. Who may form Ui3 association: Fur what objects. 

237. No discrimination allowed. 

238. Articles of Incorporation. 

239. Their presentation to llie circuit court as a petition : 13y 

whom signed. 
330. Certificate of the court. 
381. Powers of the company. 
233. TIio directors: Their election. 

§ 225. Xo special prorision is made for the con- 
struction of ordinary depots; but by an act, approved 
Api-il 3, 1 872, and which went into force July 1 of the 
same year, provision is made for building union depots. 
The object of this law is, as stated, " to facilitate the 
public convenience and safety in the transmission of 
goods and passengers from one railroad to another and 
to prevent the unnecessary expense, inwnvenience and 
loss attending the accumulation of a number of 
stations." 

§ 226. Any number of persons not less than iivc 
may organize themselves into a union depot company. 
So may three or more railway companies or "joint 
individuals." The object of this association is deiined 
by statnte to be "for the purpose of constnicting, 
establisliing and maintaining a union station for pas- 
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senger or freight depots, or for both, in any city, town 
or place in this state, with the necessary offices and 
rooms convenient for tlie same and appurtenances 
thereto." 

§ 227. The object of the company is furtliei- 
explained in the last section, wherein it is expressly 
provided that " there shall be no discrimination against 
or in favor of any railroad company using or desiring; 
to use the said union depot, hut the terms, conditions 
and regulations adopted for the nse of the same shall, 
so far as practicable, be nniform and apply alike to all 
railixiads nsingor desiring to use said union depot," 
It may be remarked that all the railway legislation 
during the present decade is tnie to tlie anti-monopoly 
principle of the constitution. 

§ 328. The articles of incorporation must set forth: 

1. The number of years the company is to continue. 

2. The city, town, or place ill which the depot is to be 
located. 3. The amount of capital stock of the com- 
pany, which must not exceed $3,000,000. 4. The 
amount of eaeli share. 5. The names and places of 
residence of the directors, not less tlian five nor more 
than fifteen. 6, Tlie amount of stock talien by each 
subscriber. 

§ 229. These articles of association mnst bo pre- 
sented first to tlie circuit court of the county in which 
the depot is to he located, or to the judge of tlie same, 
in vacation. This presentation must be in the form 
of a petition from the signers for a certificate of incor- 
poration under the provisions of this act. To the 
petition must be appended a certificate from at least 
three railroad companies who liave tracks leading into 
the city or place where tiie depot is to he built, stating 
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its pulilic utility, and that they expect to make 
arrangements for its use when it shall have been con- 
etructed. These certificates mBSt be signed by the 
presidents of the respective railway companies, 

§ 230. The court or judge, if satisfied that these 
certificates have been actually signed by the companies, 
shall, upon filing the petition, articles and certificate 
with tlie clerk of the court, grant to the association a 
certificate in the following form : 

"Whereas, A, E, and C, etc., {stating the names,) 
have filed in the office of the clerk of the cireuit court 
their articles of association, in compliance with the 
])rovisions of an act entitled, "An act authorizing the 
formation of union depots and stations for railroads 
in tliis state," approved April 3, 1872, with their 
petition of incorporation under the name and style 

of , they are, therefore, hereby declared a body 

politic and corporate by the name and style aforesaid, 
with all the powers, privileges and immunities granted 
in the act above named. By order of the circnit court 
(or judge thereof.) Attest 

This, or a certified copy of it, must be filed in the 
oifice of the secretary of sfaite when the organization 
of the company will be complete. 

§ 231. In addition to the general powers possessed 
by joint stock companies existing under the incorpo- 
ration act of the state, and subject to the limitations 
specified already, tlie company has five powers, viz.: 

1. To take and hold such real estate as they may 
acquire either by conveyance or by condemnation. 

2. It may acquire by an exercise of the powers of 
eminent domain as much land as may be necessarv to 
the carrying out of its depot purpose, and hold the 
same for that purpose, and no other. Tlie necessary 
approaches to the depot are included, as well as the 
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gi-oun(i on which the huildiiig may stand. 3. It laay, 
with the consent of the local or municipal authorities, 
lay the track or tracks necessary to connect therewith 
the railroads proposing to nse the depot. If the author- 
ities mentioned give their consent, tlie company may 
also construct its building " under, o\'er, or upon any 
such streets or roads," the track laying heing, if neces- 
sary, under, over, or upon the sti-eets or roads of 
" such city, town, or place," the autliorities consenting 
thereto. 4. The company is authorized to hoiTow 
money, mortgage its property and franchises, or issue 
bonds to the extent necessary to complete and main- 
tain its depot. 5, To open, from time to time, books 
of subscription to the remainder of tlie capital stock 
not taken by the subscribers to the articles of associa- 
tion. ^ 

§ 232. The first board of directors manage the 
affairs of the company for the first year, and until 
others are chosen in their places. After the directors 
named in the articles of association shall have served 
for one year, there shall be an annual election of direc- 
tors, to be conducted on the cumnlation plan laid 
down in the constitution of the state. The directors 
so elected shall serve one year. Each hoard shall give 
notice of the time and place of tlie election of tlieir 
snccessors. The notice shall be given in some news- 
paper published in the English language at the place 
where the depot is located. This publication must be 
at least twenty days prior to the election. 

' In an ordinary corporation all tlie stock must Tie subscribed 
prior to the completion of the organization of tlie same. 
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IV, COKTRACTS AXD IjENS. 

§ 233. Tlie three-fold law of 1872. 
33t OW laws. 

335. Aotioa under obsolete statutes. 

336. Contractor's lien. 

337. Sub-contractor's lieu. 

238. Laborer's notice to railroad company. 
339. Copy ot tlie same. 

240. Filing notice in court. 

241. Period allowed for payment. 

242. Cost and attorney's fees. 

243. Clerk of the circuit court. 
344. Law of 1873. 

245. Construction contracts. 

246. Completeness of the statutory remedy. 

247. Grant «. Green. 
218. Lex loei. 

249. .Contractors are agents of the railroad cojporalion. 

350. Constructicin of contracts. 

201. Interest in constructioa contracts. 

§ 333. In theory each railway company hiiilds its 
own road. In practice tlie work is usually, if not 
always, done by contract. Often the bonds of the 
company are turned over to the constniction company, 
and tlie contractor becomes the owner. There is one 
act on the statute books of Illinois specially designed 
to protect contractors in their claims against railroad 
companies; sub-contractors in their claims against 
contractors; and laborers in their claims against their 
employers, whether the same are railroad companies, 
contractors, or sub-contractors. This three-fold law 
was approved April, 1872, and went into eifect July 1 
of the same year.' 

§ 234. A law on the same subject, passed in 1861, 

' Gross' Statutes, vol. ii, p. 313. 
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was thereby repealed, except that all rights and causes 
of action existing under it were left undisturbed.' A 
still older statute, passed in 1853, is now in force, but 
lias in eiFect been superseded and annuled, 

§ 235. The old legislation provid for actions at 
law and in chancery, to be brought in any circuit court 
in any county in the state through which any railroad 
of the company may be located.^ The action might 
be commenced by filing in the clerk's office of the 
circuit court a declaration or bill in chancery, as the 
case may be, and by giving notice to the company sued, 
of such filing, by at least four successive publications 
of the notice in a weekly newspaper pubhshed in the 
county (or if no newspaper be published in the county, 
then in the newspaper published in the nearest 
county.) Tlie first publication had to be at least sixty 
days previous to the first day of the next succeeding 
term of the court. The court was obliged to hold 
such notice sufficient, and treat and determine the case 
the same as other csises at law or in chancery. The 
judgment recovered had the same force and effect as 
other judgments at law or decrees in chancery. Tlie 
first provision was restricted by the last, which declares 
that " all actions instituted under the provisions of this 
act shall be commenced and prosecuted in the counties 
where the cause of action accrued, and not other- 
wise."'' 

§ 236. As regards C'ontractors, the statute of 1872 

' For that dead law, see Gross, vol. ii, chap. 86, tliv. i. It 
differud from the new on!y in beinj; less explicit. 

' See Ibid. sec. 1 to 5, iQclusive. 

5 It is hardly necessary to add that this statute really extended 
no protection, not previously enjoyed ni 
10 
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is SO f;ir retroactive as to apply to material supplied or 
labor performed prior to its passage. It applies to all 
persons or any person furnishing by contract to rail- 
road companies " fuel, ties, material snpplies or any 
other article or thing necessary for the construction, 
maintenance, operation or repair " of its road, or who 
'* sbftll have done and performed, or shall hereafter do 
or perform any work or labor for such construction, 
maintenance, operation or repair by like contract." 
The contractor is entitled to be paid as part of the cur- 
i-ent expenses of tlie road. If not so paid he has a 
]ien upon all the property, real, personal and mixed, 
of the company. This lien shall be not only against 
the company itself, bnt against all mortgages or other 
liens which shall accnie after the commencement of 
the delivering of the material or the performance of 
the labor. As a preventive of laches tliat might 
work hardship and injustice to innocent parties, it is 
])rovided that snit sliall be commenced within six 
months after the maturity of the contract or the per- 
formance of the labor or the fiimishing of the material. 
§ 237. In case the contractor tails to pay his sub- 
(Mntraetor, "material-man or laborer" for work done 
or material supplied on any contract, express or implied, 
the same shall iiave a lien npon all the property of tlio 
railroad company; "provided such siih - contractor, 
material -man or laboi-er shall have complied with the 
])rovisions of this act. Bnt the aggregate of all liens 
liereby authorized shall not in any case exceed the 
])rlce agreed tipon in tlie original contract by such cor- 
jioration to the original contractor; and, provided 
i'iirther, that no snch lien sliali take priority over any 
cxistius lien." Tlie eightli section of the act declares 
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tliat the lien sliall continne tlu-ee moiitlis iroiii the time 
lit' t!ie peiformanee of tlie sub-eontract, except that the 
entry of a decree in tJie case sliall bar all liens, 

§ 23S. Tlie person seeting redress as snb-contraetor, 
material-man or workman must cause notice in writing 
to be served on tlie president or secretary of the rail- 
j'oad company substantially as follows; 

To , President (or Secretanuas tlie caseinaii 

h6)ofihe ; '' 

Yon are hereby notified that I am (oi- have been") 

employed by as, a laborer (or have fumidiefl 

supplies, as the ease in^y be) on or for the , 

and that I shall hold all the property of said railroad 
{or railway, as the case may be) company to secure my 
jtay. 

§ 239. If a ^I'ritten contract had been made, a copy 
of it, if obtainable, shall be attached to the notiee and 
form a part of it. This notiee must be served within 
txveiity days after the completion of the sub-contract 
or labor. The same section contains the pro-\-iso, no 
lien shall attach in favor of any pei-sou performing 
rtueh labor or furnishing material until such notiee 
shall have been served as above, or Hied for record, as 
hereinafter provided. 

§ 24(). If neither the president or the secretary oi 
the i-ailroad company resides in the coimty in which 
the Bub-eonti-act was made, or the lien accrued, in fact, 
nor can be found in it, the notice may bo filed in the 
fiifice of the clerk of the circuit court. The clerk shall 
iile the same and beep a record of it; also cause a copy 
of it to be mailed to the person addressed in the notice. 
The fee for the same is 25 cents. The clerk must keep 
a list of the names of the persons so claiming liens 
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iind the names of tbc companies against wliieli such 
liens are claimed. 

§ 241. Ten days are allowed in wliict to liquidate 
the claim. If it is not paid within that time tho 
claimant may commence suit therefor, in any court 
liai-ing jurisdiction of tlie anionnt claimed, the corpora- 
tion witli which the original contract was made being 
made defendant in the case. If, however, the claimant 
prefers, he can bring suit against the railroad company 
and the contractor jointly, "execution to issue as in 
other cases." If execution, issued on judgment obtained 
before a justice of the peace, shall be returned, " not 
satistied," a transcript of such judgment may be taken 
to the circuit court and "spread upon the records 
thereof, and shall have all the force and effect of judg- 
ments obtained in the circuit court, and execution 
issued thereon as in other cases." 

§ 242. In case the claim is established the plaintiff 
shall be allowed an attorney's fee, $6, if before a jus- 
tice, and $20 if before a court of record, the same to be 
taxed as cost.^ 

§ 243. It will be observed that tlie foregoing applies 
to completed contracts. Section seven of the law- 
relates to cases in which tlie original contractor failed 
to finish his contract. In that event any person enti- 
tled to a lien may file his petition in any court of 
record, in any county through which the road may be 
constructed, against the railroad corjioration and the 
contractors, setting forth the nature of his claim and 
the amount due as near as may be, the fact that tlio 

■ In the railway legislation ia regard to extortion, prtfvisicin is 
made for attorney's fees. Instead of specific amounts t!ie law 
says "reasonable attorney's fees." 
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contractor liaa failed to complete liia eonti'act. The 
further mode of procedure in sach cases is thus : " The 
clerk of said court shall thereiipon cause a notice to be 
published for four successive weeks in a newspaper 
printed in the county, setting forth that said petition 
has been filed, and the time when the writ issued on 
the same shall have been made returnable, and all per- 
sons entitled to Kens under this act may enter their 
appearance and interplead in said cause, and have their 
claims adjudicated; and it sliall be the duty of the 
court, in case the petitioner or claimant, or eitlier of 
them, established their claims, to enter a decree against 
tlie said corporation and original contractor for tlte 
amount to which tlie persons so establishing their 
claims are respectively entitled, and such decrees shall 
have the same force and effect as deci-ees in other cases," 
g 344. Oiie more statute remains to be noted. It 
was approved April 26, 1S73. It is entitled, "An act 
to amend an act entitled * An a<;t to provide for the 
incorporation of associations that may be organized 
for the purpose of constructing railways, maintaining 
and ojxirating the same, for prescribing and defining 
the duties and iimiting tlte powers of such corpora- 
tions, when fio organized,' approved March 1, 1872." 
It contains one section and three provisions. The first 
provision is designed to enable railway companies 
which had attempted to organize but failed to comply 
with the terms of tlie law, to reorganize, or cure the 
defects in the original organization. Tlie last relates 
to municipal aid bonds. The inteimediate provision 
is designed to prevent the evasion of contracts. It 
reads thus : 

245, Provided, that aU corporations to which this 
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net shall apply sliall be lielil liable for, and shall carry 
i'nt and fulfill all contracts made l)y them, oi- for, or on 
their behalf, or of which they have received the benefit, 
whether such corporation, at the time of the making 
of such contract or contracts, was organized, or had 
attempted to organize, under the general laws of the 
state of Illinois, or not; whetlier said contract was for 
i-ight of way, work and labor done, or materials fur- 
nished, or for tlie running of trains, or carrying pas- 
sengers or freiglit upon such road, or upon any other 
road in connection therewith. And if such corpora- 
tion has or does take possession of or uee such right of 
way, labor or material so furnished by other persons 
(■r cor})orations, it shall be evidence of its acceptance 
of sneh contract bo entered into by such person or 
corporation with said persons or coi-porations for its 
i)enefit. And upon said corporation failing to pay 
said sum as it ought equitably to pay for such right 
of way, labor or materials, or fail to carry oat such 
contracts as aforesaid, eo made witli persons or corpor- 
ations, it sliall be held liable iu an action at law or in 
chancery for the recovery of the value of said right of 
H-ay, labor or materials, and for damages for non-ful- 
fillment of such eontraet, in any court of competent 
jurisdiction in any county through which the road of 
Kuch corporation may be located, 

§ 346. The subject in liand is now exhausted, so 
far as concerns statutory law. Only a very few decis- 
ions in cases arising out of railway construction con- 
ti-acts present any peculiar phase of the general law of 
contract. Earely will a claim arise for which the 
i-emedy provided by statuto will not be ample, 

§ 247. One of the notable railway construction 
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cases is Grant v. 6^-ee«.' A party contracted to cou- 
struet and ecLiiip a railroad, and received on the 
liypotliecated bonds of the road as mucli money as he 
had expended in and about tlie contract. He after- 
ward abandoned tlie enterprise. The court held that 
the contract should be decreed rescinded aa to such 
contractor, and that the stock and franchise should 
i-evert to the original shareholders, so far as the same 
had been yielded to the defaulting contractor, except 
60 fai- as tiie same "eoiild not Le done witliont impairing 
the rights of innocent holders of the bonds, 

§ 248. The general principle, applicable to all con- 
tracts, is that the law of the place of performance 
^veme them. It is presumed that both parties to the 
agreement knew the law of the place.* Consequently 
it matters not whei« the contract to construct an Illi- 
nois railroad, or furnish material for the road, may 
have been executed, the law as given applies thereto. 
Tlae general law in regard to the personal property of 
a railroad company in the possession of the mortgagee 
is that it is no longer subject to be taken in execution 
for the debts of the company,* But this general law- 
is somewhat modified in the case of construction con- 
tracts, as has been shown.* 

' Grant ti. Green, 40 111. 4(iO. 

' Mason n. Dousey, 85 111. 434. 

' Palmer «. Forbes, 33 111. 301. 

' In a note to Bradahaw n. Newman, Brecse 133, occurs the fol. 
lowing Btatemeat; "The general principle adopted by civilized 
nntiona is that tlie natnre, validity and interpretations of con- 
tracts are to be governed by the laws of the conntry wliero the 
contracts are made, or are to he performed; but the remedieaare 
lo be governed by the laws of the country where the suit is 
brought." The authorities cited by the editor are Ilumplirey ■d. 
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§ 24&. Contractors are held to be servants of the 
company. Whatever they or their subordinates do in 
the natural course of business the law holds to have 
been done in tlie capacity of agent for the corporation. >■ 
It follows that the latter is subject to the general lia- 
bility of principal as truly during the constmction of 
its road as afterwards when it is in operation, although 
the operating of a road is more frequently conducted 
directly by the company than is its constrnctior.. 

8^2o0. — J35i._e™?ee3- statutory provision witnesses 
may in some railway cases give their opinion, as well 
as state facts. In an early ease an inferior court 
allowed the witness to give his opinion upon the pro- 
per interpretation to put upon a construction contract, 
although he was not brought on the stand as an 
expert. The supreme court held that the court, and 
not the witness, must be the judge of such a point. 
Several decisions confirm that doctrine.^ 

§ 251. In a case involving the corporate rights of 
an institution then existing under a state cliarter the 
court held that a corporation cannot enter into partner- 
ship.a It was held, however, that two or more cor- 
porations may become jointly bound by tho same 
contract. According to tliis doctrine, a railroad com- 
pany cannot form a partnership, in form, at least, with 

Collier&Powell, Breese, 397; Stacy b. Baker, 1 8cam. 417; For- 
sylli a al. i>. Baxter el al. 3 Scam. 13 ; "Webster v. Massey. 3 Wasli. 
C. C. R157; Cox e( a;. ji.Tlie United Stales, C Peters, 173; Green 
V. Sarmiento, Peters C. H. R. 74. 

' Lesher «. Waljash Navigation Co. 14 lil. 85. 

'AJtfln, etc. R R Co. o. Nortlicote, 15111.49; Sigsivortli -b. 
Hclntjre, 18 111. 128; Taylor v. Beck, 13 111.376; McAvoy o. 
Long, 13 Itl, U7. 

" Marine Bank of Chicago v. Ogden, 39 111. 348. 
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a contractor, or a construction company. I'or an 
officer of a railroad company to be interested in a 
construction contract would be a breach of a fiduciary 
trust, unless he were so with the knowledge and con- 
sent of all the stocHiolders 
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ClIAPTEll VI. 

ILVILWAY IJABILiTIES. 
I. Passekoer Liabilities. 

"■J. FBEIGHT LlAHJLITIES. 

III. Car Service. 

IV. CnosBiKGs; SrexALs; Flags. 
V. Sebvakts; FntES. 

VI. Fences; Obstructioxs. 
VII. Live Stock; Thistles, 

I. Passesgek Liabilities. 

§ 252. Importance of the responsibiliiy. 
253. Private liability; common carrier liability. 

354. Relative duties of carrier and passenger. 

355. Liability for injuries. 

256. General homicidal liabiHlies. 

S5T. Eight of action. 

358. Measure of damages; paupers. 

259. Admission of testimony. 
3Q0. Criminal Carelessness. 
261. Kiscejiaueous liabilities. 
2G3. Uniformity of cliarges. 

383. Procuring tickets in advance. 
264. Refusal to pay faro. 
2Su. Through trains and way passengers. 
360. Carrying past the point of destination 
207. Passenger cars and freight trains. 
368. Proiglit cars and passenger trains. 

260. Iteasonahle rules. 

270. What are reasonable rules. 
311. Baggage liability. 

373. Checks; baggage in store. 
273. Free passes. 

374. Lay-over tickets. 

375. Larceny of tickets. 

276. Traffic on passenger trains, 
(154' 
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g 252. Tlie j-ailway liabilit7 fraught with tlie gravest 
responsibility is that resulting from the eai-iiago of 
l>assenger8. This is true whether we consider the 
importance of personal safety, or the pecuniary risks 
of the carrier, Illinois hasheen happily exempt fi'oiii 
railway disasters. During the year ending June 30, 
1872, only eight passengers in tlie entire state were 
killed. A prairie eonntry is less liable to rail accidents 
tlian a hilly country, where there are deep cute, short 
ciirves and high embankments. Legislation in tliis 
state has done almost nothing to protect the lives of 
passengers. Tlie common law, although minute, is not 
Eufiieient. At the beginning of the Unal session of 
the twenty-eighth general assembly a measure designed 
to lessen the peril of travel by rail was introduced in 
the senate by Gen. ruUer, chairman of the railroad 
committee. It passed tlie senate, but never reached a 
vote in the house. 

§ 253, If railroads were private roads, and the 
companies not common carriers, they could he held 
liable only for carelessness so gross as to have in it an 
element of eriminahty.^ The theory is, however, that 
the carrier is not an insurer of personal safety against 
every accident or injury, save those arising from the 
act of God or the public enemy, as is the case with 
freight carriage. An injury may occur by mere mis- 
chance, withoiit any fault or negligence on the part of 
the raili-oad company or its servants, Por such mis- 
fortunes the carrier is not deemed responsible. He is 
liable only for a want of reasonable skiU, diligence and 
care. Tliis difference between freight and passenger 

, ' Chicaso and Aurora R. E. Co. i: Tliompaon, 10 111. rilH. 
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liability is based on tbe nature of tlie case. Gooas are 
entirely in tlie control of tlie carrier. Tbe passenger 
cannot be completely controlled.! 

§ 25i. Passenger and carrier have reciprocal dutieB, 
Tlie former is bound to avoid any unnecessary risks, 
and the latter to take all possible precautions against 
accident in tbe provision of suitable coaches and the 
observance of the most approved metliods of conduct- 
ing his business. Tbe highest degree of caution con- 
sistent witli proper speed is required. Failure to use 
the latest appliance, such for example as the "air- 
brake," would be considered a mark of negligence. 
Comfort and safety must be considered.^ But while a 
carrier is thus obliged to do all that human foresight, 
care and vigilance can reasonably do, consistent with 
the mode of conveyance and practical operation of the 
road, yet Le will not be held to a degree of care which 
would be so expensive as to render it impracticable to 
continue the business.* 

§ 355. In case of injury the railroad company is 
liable for the loss of time; tbe expense of doctors, 
nurses, etc. Issue is joined in case of litigation either 
upon the measure of the responsibility or the amount 
due on those accounts. In the event of permanent 
injury the claims allowed are somewhat in the nature 
of consequential damages. The jury is allowed to 
estimate the probable pecuniary loss to the person in 

' FriDk B. Potter, 17 111, 40G. 

' Ohio and Mississippi R R Co. c. Muliling, 30 111. 9; Frink 
C.Potter, 17111,406; Taller o. Talbot, 33 111. 357; Galena and 
CUicago Union R B. Co. v, Tarwood, 15 111. 468; C. B. and Q. 
K. R. Co. V. Hazzard, S6 111. 373. 

' Pittaburgli, Cincinnati and St. Louis R. R Co. i\ Thompson, 
56 III ia8. 
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tlic coui'se of a lifetime of average lengtli. Awards 
are eo unequal and capricious that no iixed tasis of 
calculation can be said to exist. Sometimes the mind 
is injured. In a case which arose in this state a few 
years ago the railroad company contended that a 
mental injury was not measurable in pecuniary dam- 
age. The supreme court held tliat the court of original 
jurisdiction was right in instructing the jury to take 
that injur)' into account in estimating the liability and 
assessing the damage.* 

§ 256. In the case of homicide, whether murder, 
manslaughter, or justifiable homicide, no action for 
damages is brought in the interest of those dependent 
iijwn the slain for support where the slayer is an indi- 
vidual, and very i-arely where the responsibility attaches 
to a business firm or corporation, except the latter be 
a common carrier.^ Tlie law, however, warrants no 
such conclusion. " Wlienever," says the statute, " the 
death of a pei-son shall be caused by wrongful act, or 
delault, and the act, neglect, or default, is such as 
would, if death had not ensued, have entitled the party 
injured to maintain an action and recover damages in 
respect thereof, then, and in every such case, the per- 
son or compajiy or corporation which would have been 
liable if death had not ensued, shall be liable to an 
action for damages, notwithstanding the death of the 
person injured, and although the death shall have been 

' I'olEdo.'Wabaah and Weatom R. R. Co. u. Baddeley, 64 111. 30. 

' In the spring of 1878 four persons in tlie employ of a pork 
packing cstablisliment in Chicago ivere killed l)y a boiler explo- 
sion. The suing of the firm for damages was tuged, })ut no such 
sQits were hronglit. For some unaccountable reason it seems to 
he supposed tliat the law of liability for deatli applies oaly to 
railroads. It will be observed that such is bv no means the case. 
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caused under sxidi circninstaiic«s as amount in law tu 
felony." It is only necessaiy to add that eubsec[nei!t 
decisions have recognized the validity of tliis statute 
and been governed by it. ' 

g 257. Wlien the casuality results in death tlie right 
of action belongs to the personal representative of tlie 
deceased. 'Die amount recovered shall be for the ben- 
eiit of the widow and next of kin. A statute dating 
back to 1S53, and still operative, provides that tliis 
distribution sluill be "in the proportion provided by 
law in relation to tlie distribution of personal property 
left by the persons dying intestate; and in eveiy such 
action the jury may give sucli damages as they shall 
deem a fair and just compensation, with reference ti> 
the peciiniaiy injuries i-esulting from such death tu 
the ^vife and next of Idn of Bueh deceased person, not 
exceeding the sum of £5,000; p?'Ovided, that every 
such action shall be commenced within two years after 
the death of sucli person." ^ 

§ 258. While the statute fixes a maximum of dam- 
ages in case of death, $5,000, the exact measure thereof 
is to be determined by tlie pecuniary injury to those 
entitled to receive compensation. The law does not 
attempt to make amends for loss of happiness. As 
mamage is viewed only as a civil contract, so death is 
taken cognizance of only from a monetary standpoint. 
The decisions sustaining tliis statement are numerous.' 
If a pauper is killed or injured by a i-ailroad company, 

' Gross' Statutes, vol. i, cliap. IT, sec. .j 

"Ibid. sec. 6. 

■ 0. B. & Q. R. R Co. J). Parks, 18 III. 460; C. B. & Q, R. K, 
Co. K.IIazzard, 26111. 388rChicago and Altoa R. R-Co.c.llob- 
ci-ts, 40 111. 503; same «. Shannon, 43 111. 338; Chicago and 



>y Google 



ItilLWAY LIABnjnKS. 15i» 

oitlier by aii engine, car collision or cxplosioii, tlie 
expense of properly eai-ing for the same shall be borne 
by the company. If injured lie shall be cared for by 
tlie company; if billed the company shall pay tJie 
coroner's fee and all the expense of decent burial.* 

§ 251). An early decision is sometimes addueetl as 
showing that the dying declaration of the deceased is 
not to be taken in evidence against the railroad com- 
pany ; but it ia now well established tliat the same rnlo 
in regard to dying testimony wliieh applies to otliei- 
cases does to cases arising under the statute just given. 
So, too, the testimony of the servants of the raih-oad 
is admissible, notmthstanding the peculiar relations 
they sustain to tlie company.* 

§ 260. The liability of a railroad company is entii-ely 
financial. In one case the court held tliat a corpora- 
tion conld commit assault and battery.* But tliis is 
essentially fictitious. The corporation has no body t(i 
imprison. From the veiy nature of the case its pun- 
ishment mnst be in the shape of damages. Bnt the 
agent or employe of the company is liable to criminal 
prosecution. If tlie accident i-esult from gross care- 

North-wcstent E. R. Co. v. Swett, 45 111. 197 ; Illinois Central H. 
It. Co. s. Weldou, 53 111. 300 ; Chicago, Rock Island and Pacific 
II. R Co. K. Otto, 52 111. 416; Chicago and Northwestern R. 11. 
Co. n. Peacock, 48 II!. 353. 

' Iltinoia Centrallt. R. Co.i>. Weldon, 53 111. 200 ; Gross' Slatutca, 
vol. i, chap. 80. 

' The tendency of the courts is to allow all the testimony to 
go before the Jury, on. the supposilion that tlie latter will make 
iillowjtnco for prejudice and take the evidence at its actual Taliie. 
Tiiat tendency Is clearly In the direction of justice, and dictated 
hy common sense. See 1 Greenleaf on Evidence, sec, 150 to 163. 

'Tlio statutory definition of assault nnd battery in Illinois is 
" the unlawful beating of another." 
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lessness on the part of any person or persons in the 
employ of the raih'oad, that person or tJiose persons 
can be proseeuted for what the law denominates 
"involuntary manslaughter," and the punishment for 
which is eight years in the penitentiary, > 

§ 261. The passenger liabilities of a railroad com- 
pany are by no means measured by liabilities incident 
to disasters, resulting in injury or death. The carrier 
has miscellaneous liabilities of more or less importance. 

§ 262. Tlie company is bound to carry all persons 
iit a reasonable and impartial rate. The duty herein 
is precisely tlie same as the duty of impartiality in the 
cari'iage of freight and the transportation of ears.^! 
Several cases have arisen in the inferior courts of the 
t^tatc touching the right of a passenger to be carried 
at a rate of compensation fixed by statute, but the 
supreme court has made no declaration on the subject. 
ICvory passenger decision up to this time turns upon 
the construction of common instead of statutory law. 

1 363. The rule in regard to uniformity of eliargee 
does not forbid an extra charge for paseengers who do 
not piu-chase tickets in advance, provided the ticket 
office is acc^sable, at reasonable bours.^ It lias been 
decided that it will be sufficient to justify a railroad 
company if reasonable opportunity be afforded a pas- 
senger to procure a ticket for the train be designs to 
go upon, and tliat i-easonable opportunity is afforded 
by keeping a ticket-office open, xmder the supervision 

' GroB3' Statutes, vol. i, cliap. 30, div. .'>, sees. 7 ajid S. 
^ For a discussion of tUia general anbject see cliap. 18. 
' C. B. & Q. It. R. Co. -9, Parlis, 18 lil. 460; St. Louis, Alton 
and Cliicago JL E. Co. n. Dulby, 19 III. 359. 
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of a competent agent, until tlie time when tlie train is 
advertised to leave.' 

§ 264. If a passenger refuse to pay his fare he may 
be required to leave the train at any i-egnlar station. 
Wilfiili neglect to purchase a ticket and refusal to pay 
fare are classed as siihstantially the same offense, and 
tlie passenger offending may always be lawfully ejected 
from the cars.^ But this must he done at a regulai- 
stopping place.' It is decided that the term " tisual 
stopping platie " does not mean a mere watering station, 
but a regular station for passengers to get on and off 
the train.* 

g 265. A person cannot require the railroad com- 
pany to change its custom, and stop at any particular 
station for his accommodation. If the person gets on 
the train and the conductor tabes his ticket with the 
promise to stop at any particular station, this would 
amount to an agreement to do so. Railroad com- 
panies may nm trains which only stop at a few stations, 
provided they also furnish reasonable means of trans- 
portation of way passengers.* 

§ 266. If a passenger holding a ticket for a certain 
place be carried by without his consent he may recover 
for whatever damages have accrued to him for non- 
delivery at his destined place, but he has no right to 
leap from the cars when the train does not stop. If 

' St. Louis, Alton and Terre Haute E. R. Co. o. So«tli,43 III. 178. 

' Cbicago and Alton E. R Co. o. Flagg, 48 III. 364; Illinois 
Central R R. Co. n. Sattoa, 53 111. 397; same t>. "Wliittpmore, 43 
111. 420; same «. Sutton, 43 111. 438. 

' See statute of 1S49. 

' C. B. & Q. R R. Co. V. Parks, 18 111. 465; Terro Ilaiite, Alton 
and St. Louis R R c. Vanatta, 31 111. 188. 

' Chicago and Alton R R. Co. n. Eandolpli, 53 111. 510. 
11 
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lie does this and thereby receiTes bodily inj^iry iie can 
not recover from the company, because it shows the 
absence of proper and ordinary care.^ 

§ 367. A i-ailroad company may attach passenger 
cars to a freight train. If it regularly does this and 
holds itself out to the public as doing this, it becomes 
a common carrier of passengers and is under regular 
passenger liabilities and regulations. Tlie conductor 
may expel a passenger in case of disobedience of a 
reasonable rule the same as a conductor of a regular 
passenger train; but the company or its agents have 
no more right to expel a passenger -wantonly or with- 
out sufficient cause in the one case than in the otlier.' 
The responsibility of a i-ailroad company for the safety 
of its passengers will be just as great in the case of 
freigbt trains to which passenger cars are accustomed 
to be attached as in the case of regulai- passenger 
trains.* 

§ 268. Tliis right to carry passengers and freight 
together is somewhat modified by statute. In making 
up .a passenger train neither baggage, freight, mer- 
chandise, or lumber cars shall be' placed in the rear of 
passenger cars. In case of Tiolation of this statute, 
and the occurrence of any accident, the officer or agent 
of the company who directed, or knowingly allowed 
sueli carelessness, shall be held guilty of intentionally 
causing the injury, and be punished accordingly. This 
penalty is applicable also to the conductor and the 
engineer of the train.' 

■ Illinois Central R. R. Co. v. Abell, Legal Jfeir!s,vni. 4, page ITO. 
' Chicago and Alton R, R. Co. s, Flagg, 43 111. 364. 
! Ohio luid Mississippi E. R. Co. v. Muhling, 30 III. 0. 
^ Gross' Statute, vol. i, p. 549. 



>y Google 



KAILWAY IJABJirriES. 1^3 

g 269. Wiiatevev rules tend to tlie comfort and 
safety of passengers on a railroad tlie company are 
antliorized to mate and enforce.^ But such rules 
mnst lie reasonable, and nnifomi in respect to persons, 
and it is for the court to determine what are reasonable 
rules.* Every railway corporation exercises unchal- 
leuged tlie right to prevent smoking in cars set apart 
for the use of ladies. While discrimination in fi-eight 
charges has been common, we find no case in which a 
passenger has complained of discrimination against 
himself in the matter of fai'e. The company has a 
perfect right to compel holders of second-class tickets 
to ride in second-class cars. It may also set apai-t a 
cax for the exclusive use of ladies and gentlemen accom- 
panied by ladies, . 

§ 270. This right to make and enforce rales extends 
only to reasonable regulations. An nureasonahle rule 
that effects the comfort and convenience of passengers 
is unlawful for the reason that it is unreasonable.* A 
I'ailroafl company has no right to capriciously discri- 
minate between passengers on account of color. It 
may not be an unreasonable rule to seat persons so as 
to preserve oi-der and decorum, and prevent collisions 
from well-known repugnances, and it might possibly 
he lawful to require colored persons to occupy separate 
seats if equally comfortable as those provided for other 
passengers; but no person can he excluded from a 
carriage by a public carrier on account of color or any 
mere prejudice or peculiar belief,^ 

' Cliicago and Northwestern R. R. Co. v. Williams, 55 111. 185. 

= Ibid. 

! The State ». Overton, 4 Zab. 435. 

' Chicago and NorthweatDm R. R. Co. c. 'WiUiams, 55 111. 185 ; 
West Chester and Philadelphia R. R Co. c. Miles, 55 Penn. 209 
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§ 271. Tlie railroad company is liable for the bag- 
gage of the passenger to a certain amount. It is not 
liable, however, for merchandiae which is not oi-dinarily 
carried in a trunk, but only for a reasonable amount 
of baggage. In an important case the court held that 
a reasonable ainoimt of bank notes might be carried 
in a trunk and their value recovered as lost baggage, ^ 
The cases referred to in the foot note discuss the ques- 
tion of what would be a reasonable amount,^ In an 
early case' it was held that the carrier could not be held 
liable for lost baggage, unless it could be shown that 
he had possession of it or had in some way contracted 
to carry it. A baggage check would be prima fade 
evidence that the railroad company lias the baggage. 
The wliole_ responsibility for the safe delivery of the 
same to its final destination rests upon the railroad, 
and if on a change of passage from one road to another 
the agent of the road does not find tlie baggage which 
is checked, he should at once give notice to the owner, 
or the company giving the check will be held liable,^ 

§ 272. The statute oi-dains that baggage may remain 
in the keeping of a railroad company three months 
without extra charge for storage. Alter that time ware- 
house charges may be made. If after tliree more 
months the baggage has not been claimed, it may be 
sold in the same way and under the same conditions as 

• Illinois Central R.E. Co. v. Copeland, 34 111. 333. 

' Woods n. Devin, 13 111. 746 ; Davis v. Michigan SoHtliern and 
Northern Inaiana R. E. Co. 32 111. 378 ; Chicago and Aurora U. 
R. Co. jj. Tliompson, 19 111. 578. 

' Michigan Bouthern and Northern Indiana R. R. Co. d. 
Meyres, 31111. 631. 

' Davis t. Michigan Southern and Northern Indiana R, R, Co. 
23 111. 278. 
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freight, except that notices of the sale must he posted 
ill at least five places. This does not in any way limit or 
restrict the liability of the company as common carrier. 

g 373. In the issuance of free passes it is customary 
for railroad companies to specify on the back of the 
pass that the person accepting and using the same 
agrees not to liold the company liable for any damage 
to his person or property under any circumstances 
whatever. In construing a case arising under such a 
proviso the court held tliat the company still remained 
liable for gross negligence or wilh'ul malfeasance, 
against which good morals and public policy forbid 
that it should be permitted to stipulate.' 
. g 374. The rights and liabilities incident to through 
and lay-over tickets have occasioned no little litigation. 
The latest Illinois decision was rendered June 23, 
1873, in the case of ChurcMU v. Chicago and Alton 
11. B. Co. The opinion of the court was delivered by 
Mr. Justice Walkee. It denied the right of a pas- 
senger to demand a lay-over ticket. If one was given 
with conditions, those conditions would be bind- 
ing. If the lay-over ticket said, "Good for thirty 
days," the holder must use it within that time or it 
becomes valueless. !N'o authorities were given by tlie 
court for this decision. 

§ 275. The law protects the railroad companies in 
their passenger rights by fixing a special penalfy for 
stejiling, embezzling or counterfeiting railway tickets. 
The punisiiment fixed by statute is imprisonment in 
the penitential^ one year. This applies alike to per- 
sons in the employ of the company, and to the general 
public It inelndea stamping, printing or signing 

' Illinois Central B. B. Co. v. Bead, 37 III. 484 
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^ncli tickets; or tbo fraudulent selling or circuliitiii" 
of the sanie.i 

§ 276. It is usual for traffic iu DcwsjM.pei's, confec- 
tionery, fruit and similar commodities to be carried on 
in a small way on passenger trains. Vendors have 
rights which tLe law is bound to respect. In the ease 
of Barney v. Steamboat D. Ji. Martin, which came 
before the United States circuit court, district of New- 
York, Mr. Justice Ward on tlie bench, it was held : 
iiret. that no passenger, as such, Las a right to carry on 
any business occupation upon the vehicles of a common 
carrier, and if lie attempts so to do, after being requested 
to desist, lie may be ejected; second, a carrier may 
grant the right to transact a business upon its vehicles, 
but the right will be limited to the grantee. 

II, FEJaOIlT LlAEILIXrES. 

§ 377. When the lialiiHty begins and euds. 
278. LiabiHty aa a wareiionsemaii. 
379. Furnishing facilities for freight business 
260. "Without favor or prejudice." 
281. Eeform ■wrought, and Low. 
S33. Reasonable tulea. 
383. Railway comity in freight carriage. 
284. Delivery beyond the carrier's >iuc. 
985. The law of usage. 
38C. Liability incident tliereto, 
287. Unnecessary delay unlawful. 
283. Pei'ishable consignments. 
389. Bill of lading, pn'ma/a«'i! eridcnce. 
290. Title as between tiailor and bailee. 
391. Consignor and consignee. 
293. Burden of proof r Special obiigaticns. 
393. Special exemptions. 

' Gross' Statutes, vol. i, chap. 30, div. vii, s5cc. 20, 
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394. A (iiiestion of fact for the jury. 
2!I5. Bill of lading for tlirougli freiglit. 
306. C. O. D. 

297. Delay in taking away freight. 

298. Wrong delivery by mistake. 

209. Negligence: Contributory negligence. 

300. Damage: Absolute loss. 

301. Act of God. 

§ 2T7. It is often a matter of vital moment to 
determine when the diatinctive liability of a common 
carrier began and ended. A raih-oad company fre- 
quently sustaina the relation of warehouseman. Even 
when there is no storage duty performed there may be 
a controversy as to when the liability as common carrier 
really began. Por example, hay on the cai-s of a railroad 
company for shipment, if detained a day at the request 
of the shipper, islield during that time by the com- 
pany in the capacity of warehouseman. ^ In the same 
case the court made the statement that the distinctive 
liability of a common carrier atta<:hes when the deliv- 
ery of the freight to the carrier is complete. "When 
the responsibility of the warehouseman ends, then it 
is that the technical liability of a common carrier 
begins, and this liability continues nntil that of some 
other person begins. It is only when the goods arc 
deposit(id in a reasonably safe warehouse that the rail- 
road company can avoid the greater responsibility of 
a cairier.^ 

' St. Louis, Alton and Terre Haute E. E. Co. u. Montgomery. 
SO 111. S35. 

' Illinois Central R. E. Co. v. Alexander, 20 111. 23; Eicliarcls 
v. Michigan Southern and Northern Indiana E. R. Co. Ibid. 404 ; 
Chicago and Eoclc Island R K. Co. «. Warren, 18 111. , 303 ; Bar- 
tholomew V. St. Louis, Jacksonville and Chicago K. R. Co. 5;! 
111. 237 
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§ 278. "Wlien it is claimed by the railroad company 
that its liability in a given case was that of a ware- 
honseman only, the burden of proof rests upon the 
company. Carrying, rather than storing, being the 
main bneiness of the corporation, the carrier liability 
can only be escaped by direct and full proof that the 
goods were in store. Accordingly a railroad company 
wonld be compelled to show not merely the arrival of 
the freight, but that the same had been separated from 
the train and placed iu tlie proper or usual place for 
storage, and in care of a proper person, in order to 
relieve itself from liability as a common carrier, 

§ 279. The first dnty of a common carrier is tliat 
he mnst furnish " reasonable and ordinary facilities for 
doing the business of transportation, such facilities as 
will meet the ordinary demands of the public; but it 
is not obliged to provide in advance for or anticipate an 
unusual inilux of freight." i If a company has reason 
to expect a volume of business at certain seasons of the 
year, if that increase is usual and habitual, then it 
must be prepared to meet it. The expense of a freight 
car is so little^ that tlie comjiany is bound to be pre 
pared to move the crops in tlie proper season for the 
sale of the same, and not to make the minimum of 
their car demands the measure of tlieir actual supply 
of facilities. 

g 380. The furnishing of facilities and the transac- 
tion of the business must be uniform and impartial. 
If there is an insufficiency of cars the burden must bo 

'Galeoa and Cliicago Union E. R Co. v. Rae, 18 111.488; 
Chicago and Alton R. li. Co. v. Handolpli, 53 ID. 510. For a 
fuller discussion of this siibjuct see clisipt. 8. 

* About $700, 
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ehared equally \>j different points and persons. The 
accommodations must be uniform, " without favor or 
prejudice." ^ The conrt has stated, however, that this 
doctrine of uniformity allows a difference in charges 
for different classes of freight, also for different periods 
of time. Formerly the railroad companies of Illinois 
daimed the right to bind themselves by contract to 
deliver grain esclusively to certain elevators. 

§ 281. The constitution forbids such monopoly 
combinations; the courts have pronounced them void, 
as being contrary to public pohcy, and tlie claim has 
been abandoned, For tliis reform the state is indebted 
to the policy inaugurated by the present constitution 
of Illinois, although the doctrine therein laid down 
]iad freqiiently been proclaimed by the courts,® It is 
worthy of remark that this affords an example of the 
value of legislation in giving emphasis to common 
law doctrines of justice. 

§ 282. It is conceded that the railroad company 
may adopt rules for the details of its business which 
some of its patronage would deem unjust. It is often 
extremely difficult to decide what is reasonable. If 
tlie determination of any given point in this connec- 
tion is left to the adjudication of the courts, inquiry 
will he made into previous usages and customs on the 

■ Cliicago, Burlington and Quincy E. R «. Parks, 18 lil. 460; 
Vincent n. Cliicago, Allan and St. Louis R. E. Co. 49 III. 33; 
People V. Chicago and Alton H. R Co. 53 111. Ill ; Chicago and 
Nortliwestern H. R. Co. n. People, 58 III. 36S ; Illinois Central R. 
R Co. n. Whittemore, 43 III. 430. 

' Notably in Great Western R. R Co. of 185B n. McComas, 33 
111. 183 ; Michigan Southern and Northern Indiana R. R Co. d. 
Day, SO III. 376 ; Illinois Central R R. Co.n. Jolmsou, 34 111. 389 ; 
Ihld. V. Frankenherger, 54 111. 88. 
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]) resumption tliat tlie rales wliicli geiiei'ally obtain are 
equitable.' 

§ 283. This doctrine of uniformity and equity 
extends to intereoui-se between railroad companies to 
all transportation companies and eacb individual.^ 
Indeed, by the statute of 1867, still in force, as well 
as by the constitution and subsequent legislation, rail- 
road companies are required to provide reasonable 
accommodations for accepting and cnriying consign- 
ments from other common carriers. The statute refer- 
red to declares that "in ease the officers of said 
companies cannot agree as to the manner and terras 
upon which such joint business shall be interclianged, 
said companies shall each choose an impartial person 
familiar with tlie management of railroads, and the 
two thus chosen shall select a third person to act with 
them, and the award of the persons thus selected, or a 
majority of them, as to the terms and manner for trans- 
acting said joint business, shall be conclusive and 
binding upon both parties. In ease eitlier of said 
roads shall refuse to select such referee then the 
county court may select such referee upon application 
of either party."* 

§ 284. As to the delivery of freight beyond their 
own lines it is conceded that railroad companies can- 
not be obliged to receive goods on the requirement of 
the consignor that they themselves shaU deliver the 
goods beyond or oiF their own lines of road. The 
legal duty of the company in that regard is commen- 
surate with their franchise; confined to their own line 

■ Vincent v. Chicago and Alton R. B, Co. 49 III. 33. 
' Gulliver ». Adams Express Co. 38 111. 503. 
' Gross' Statutes, vol. 1, p. 537. 
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of road and cannot l)e made to extend beyond it. Kor 
can tliey be compelled to purchase for the accommoda- 
tion of the public more extended privileges beyond 
the limits of their franchise. In order to corapel a 
railroad company to deliver grain, shipped in bvilk, at 
a certain elevator, it la necessary that the elevator be 
connected by some track witli the railroad line of the 
company and so sitnated as to be considered a part or 
|H)rtion thereof.! 

§ 285. In determining the extent of the liability of 
the railroads in this regard, account mnst be taken of 
what they have been acenstonied to do. If a railroad 
company has been wont to rnn its cars upon a side 
track to a private warehoase to receive or discharge 
freight, then it mnst do this whenever and as reqnired.^ 
Eailroad companies cannot disregard the custom of 
conveying grain in bulk over tlie lines of their own 
roads and delivering it at any elevator thereon to 
which it may be consigned. If it is consigned to 
warehouses off or beyond their road they can refuse 
to receive it in bnlli.' 

§ 286. For unnecessary delay the railroad company 
will be liable. It is their duty to deliver all goods 
with reasonable dispatch. If the market value of the 
shipment was greater on tlie day the consigment 
should have reached its destination than it was on the 

* People et al. •». Chicago and Alton E. R. Co. 55 III. 05 
"Gfilena and Chicago Tlnioa R. R. Co. v. Rae. 18 111. 488; 

Woodbury v. Frlnk, 14 111. 379 ; Cliicago and Eocli Island R. E. 

Co. «. Warren, IG III. 503. 
' People ct al. «. Chicago and Alton E. E. Co. 55 III. 05 ; Gcoaa' 

Statutes, vol. i, p. 53". 
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(lay of actual arrival, tiie difference may be recovered 
from tie raiboad company.^ 

§ 287. If a delay be caused by an unusual press of 
business, it will not render the common carrier liable 
for any incidental loss. All that is required from the 
carrier is that the delivery be reasonable. The receipt 
by the owner of a part of the goods in transitu does 
not discharge a railroad company from liability for the 
remainder, 

§ 288. In the case of perishable consignments, 
fresh peaches for example, the railroads claim the right 
to exact pre-payment. The freight might lose all its 
value in transit, and that without any fault on the part 
of the carrier. Another class of goods, such aa eggs 
and glass, may become valueless in transit, but not if 
properly carried. The court concedes the justice of 
exacting pre-payment of freight charges in some 
cases.^ 

§ 289. A bill of lading is held to \i^ ^iTim faeie 
evidence of the actual receipt of the goods and of their 
receipt in good order. Those presumptions may, how- 
ever, be rebutted by evidence that the shipper, or pre- 
vious earlier, practiced deceit and fraud, or that the 
goods received injury prior to their actual delivery. 
Testimony to sustain such an allegation is always 
admissible.* But the courts are cautious in allowing 
excuses. 

§ 290. If the carrier takes goods from a bailee he 
cannot escape liability for negligence on the ground 

' Lowe e. Moss, 13 111. 477 ; Chicago and Mississippi E. R. Co, 
■0. Dunbar, 20 111. 633; Gross' Statutes, vol. i, p. 549. 
' Galena and Chicago Union R. R. Co. v. Rae, 18 111. 488. 
= Great Western R. E. Co. c. McDonald, 18 111. 373 
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tliat tlie real title to the goods was in the bailor. This 
rule has an exception, namely: when the goods had 
been actually taken out of the possession of the carrier 
by the bailor, -witbout any injury or injustice to tlie 
consignor. " So far as the carrier is concerned, in snch 
case, the consignor is the bailor of the property. Even 
if the bailor was not the owner of the bailed property 
the bailee must restore it to him, unless some special 
reason to the contrary can be shown."' 

§ 291. Treating of excuses has thns led to a con- 
sideration of the relative rights and powers of con- 
signors and consignees. It sometimes happens that 
while the goods are in tranaitu tlie consignor wishes 
to change their destination. Tlie railroad company, 
being the agent of the consignor, is obliged to obey 
his order. This Has been known to occur even when 
the consignee first designated had accepted bills drawn 
on him by the consignor. Of this transaction the car- 
rier knew nothing, being obedient to the command of 
the consignor up to the time of actaal delivery, and so 
delivered the goods according to direction of the one 
having absolute control.* An action for loss of prop- 
erty, or any injuiy thereto, may be maintained against 
the railroad company by anyone having a general or 
special ownership in the goods lost or damaged. 
Even a bailee or agent entitled to tlie possession of 
the property may bring the suit. The consignor, 
though only a bailee, would also have this right. 
The real owner would, of course, have a good cause of 
action for any loss sustained.* 

■ Great "Western R. E. Co. (1859,) n. McComas, 83 III. 185. 

' Lewis D. Galena and Chicago Uni.m K. R. Co. 40 111. 282. 

' St. Louis, Alton and Terre Haute R. R. Co. e. Linder, 39 111. 
433. 
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§ 29-2. Xotwitlietanding tlie absoluteness of tliis 
control oa the jjart of the consignor, the carrier lias a 
lien npon the goods until the freight charges have beeii 
paid. ^ A change of consignment often leads to liti- 
gation commenced by tlio consignee first designated 
against the carrier. If tlie allegation of non-delivery 
per consignment is made, the burden of proof rests 
upon the complainant.^ If the allegation is that the 
goods were not delivered in good condition, as the bill 
of lading called for, the bnrden of proof is on the car- 
rier. There may liave been some special directions in 
re^ird to the consignment. If the carrier accepted 
the goods with those peculiarities, he is bound to cany 
cut the contract in good faith and to the letter.* 

§ 293, More frequently there is in the bill of lading 
special exemptions, instead of special obligations, and 
in the construction and enforcement of these exemp- 
tions the policy of the conrt is somewhat diiferent. 
The carrier is not allowed to evade the usual obliga- 
tions of his business, pleading in justification the 
wording of the bill of lading. "The common law lia- 
bility of the carrier cannot be evaded by notice." A 
general notice certainly will not work exemption, nor 
will it even modify or restrict the common law, althougli 
known to the shipper, unless the express acceptance of 
the exemption can be proved, an acceptance of such a 
nature as to constitute a special contract.* 

■ Galena and Chicago Unicn R It. Co. v. Rae, 13 III. 488. 

' Woodbury v. Frink, 14 III. 279. 
Michigan Southern and Northern Indiana R. R. Co. j>. Day, 
30 111. 375. 

' American Merchant's Union Express Co. n. Scliicr, 53 III. 140; 
TVealem Transportation Co. o. Newhall, 24 111. 400 ; Illinois Con- 
iral R. R. o. Morrison, 19 111. 136. 
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g 394. If a special contract is claimed it is then a 
question for tlie jury to decide jvhether the exemption 
in dispute was actually assented to by the shipper. It 
is also for the jury to decide whether the goods were 
shipped under a prior verbal contract which had no 
sucli limitations or restrictions. The mere delivery of 
the receipt with snch restrictions is not proof that the 
shipper assented to them. And even if the assent 
were complete, the contract is not valid if its scope is 
to excuse the carrier from gross negligence or ■(villful 
default, such a contract being contrary to good morals 
and public policy. ^ 

§ 295, The proof tliat tlie company is accustomed 
to give a bill of lading exempting it from certain kinds 
of loss is not sufficient to work exemption.^ In a 
" through freight contract " and in through cars it may 
be customary to specity in the bill of lading that the 
carrier is restricted in his liabiKty to loss or damage 
on his own line and yet he wil] really be liable to the 
end of the route.* 

§ 296. It is quite common to send packages marked 
" C. O, D." * Tlie acceptauce of a package so marked 
is held to be a contract on the part of the can-ier to 

I Bakur o. Michigan Soutliem and Nortliern Indiana E. R. Co. 
43 111. 73; Adams Express Co. v- Hjiynes, 42 III. 89; Illi- 
nois Central R R Co. *. Prankcnbcrger, 54 111. 88; Illinois Cen- 
tral R R Co. B. Adams, 43 111. 414. 

' Illinois Central R. R Co. v, Sjmser, 38 111. 355. 

= Illinois Central R. E, Co. u. Johnson, 84 111. 880. The con- 
stitutional question toucliing througU freigiit is discussed in 
Toledo, Peoria and Warsaw Ry. Co. v. Jlerriman, 53 111. 133. 

' As a matter of faet such consignnienis are almost always 
sent by express companies; but the law in equally applicable to 
railroad companies. 
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collect on delivery the apeeifled amount due tlie con- 
signor from the consignee on the package, or return 
the eame.i In another ease* the court held that the 
mere marking of a package " C. O. D." did not obli- 
gate the carrier to collect payment for the same of the 
consignee. Tlie usage must be shown to be such as to 
make the acceptance of the consignment so marked an 
agreement to act as collecting agent of the consignor. 

§ 297. In its capacity of warehouseman a railroad 
company has a lien on the goods for all accrued and 
unpaid cliarges, including reasonable storage fee.' A 
\nirehouBeman is liable only for losses occasioned by 
liia tailure to exercise ordinary care and diligence.* By 
Ktatnte* the company is obliged to use due diligence 
in trying to find the owner of the freight, and must 
keep the goods six months. After that, or in case the 
owner has been actually notified of the arrival, three 
months after the notification the company must send 
the same to a warehouse if the latter will receive it and 
pay the charges, and if there is none, or the warehouse 
refuse to receive the goods, then the company may sell 
the same at public auction, after giving ten days notice 
of the time and place of sale by posting up notices of 
it in at least three conspicuous places within the county. 
If the goods bring more than the charges, the surphis 
must be paid to the owner or consignee on demand. 

§ 298. In case of wrong delivery by mistake, the 
pai-ty responsible for the blunder must make good the 

I American Express Co. e. Lcsem, 3» 111. 313. 
» Chicago oncl Northwestern It. E. Co. v. Meri'ill, 48 111. 43u. 
' Low D. Martin, 18 III. 390. 

' Chicago and Alton E. R Go. c. ScotI, 43 111. 133 ; St. Louis, 
Alton and Tcrre Haute R. B. Co. v. Montgomery, 39 111. 335. 
' Grogs' Statutes, vol. i, page 03. 
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damage. 1 Tliis is so very plain a proposition that a 
direct issue on that point is very rarely raised, and never 
treated by the court as an open qnestion. The only 
way to escape responsibility is by shovring a blunder, 
inaccuracy or vagueness in the directions given. The 
liability of the carrier for negligence and his responsi- 
bility to make good all losses therefrom is a question 
of fact to be passed npon by the jury.^ The carrier is 
boimd to use the same prudence that a cautious man 
would in the transaction of similar business for him- 
self. In operating its road through the streets of a 
city a railroad would be held to a very high degree of 
care and diligence, but it would be only necessary to 
use every reasonable precaution to avoid an injury 
and not every possible precaution nor any particular 
means which it may appear, after the accident, would 
have avoided it.* 

§ 299. As a general rule, where both parties are 
guilty of gross negligence, the plaintiff cannot recover. 
If the negligence of the plaintiff is equal to that of the 
defendant he cannot recover, but if t!ie negligence of 
the defendant is of a higher degree than that of the 
plaintiff the latter may recover to tliat extent.^ It is 
not only for injury or destruction of propei-ty that 
recovery may be liad. If unnecessary delay should 
occur, the railroad company will be obliged to make 

' Chicajjo and Northwestern R. R. Co. t. Ames, 40 111. 24S. 

' Skelley B, Kalin, 17111. 170; Galena and Chicago Union R.R. 
Co. n. Yarwood, 15 III. 4C8 ; Ibid. 509 ; Illinois Central IE. R. Co. 
e. Nunn, 51 111.78; Toledo, Peoria and Warsaw R. R. Co. o 
Foster, 43 111. 415. 

' C. B. ifc q. R E. Co. 71. Slumps, 55 111. 367. 

' Illinois Central R. R. Co. v. Baches adm'.f, 55, Hi. 379 
13 
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good the loss occasionetl by its negligence. ^ Corpora- 
tioTia are ustially liable only for compensatory damages, 
but if the injury is wanton or willful, in addition to 
actual damages something may be recovered for the 
vexation and discomfort which may have been suffered 
by the individual,^ In general, the law allows no con- 
structive damages, but only actual or compensatory.* 

§ 300. Tlie measure of damages in case of entire 
loss of property is the value of the property destroyed.* 
In case of injury to property, the goods, though dam- 
aged, must be taken by the owner, and the measure of 
damages will be the difference in value of goods before 
and after the injury,* Tosses occasioned by inlierent 
defects or inevitable leakage cannot be recovered from 
the carrier. 

g 301. We have thus surveyed the ground of freiglit 
liability as suggested by an examination of Illinois 
statutes and reports. Cases not nnfrequently arise 
which torn upon the true meaning of the term " aet 
of God." The definition of the term given by Sir 

' Illinois Central R: R. Co. c. Owens, 53 HI. 39! ; same v. 
"Waters, 41 111.73; Micliigan Southera and Sorlhcrn Indiana 
E. R. Co. V. Day, 20 111. 375 ; Galena and Cliicago Union R. R. 
Co. c. Bae, 18 111. 488; Cliicago and Missiasippi R. R. Co. v. 
Patchin, 10 111. 198; Sangamou and Morgan R. B. Co. v. 
Henry, 14 111. 158. 

'Chicago and Northwestern R. R. Co. «. Williams, 55 111. 185. 

•Hayes n. Moynihan, 52 111.423; lUinoig Cenlral R. R. Co. c. 
McClellan, 54 III. 53; Frink v. Scroyer, 18 111. 410; PriesUy ». 
Northern Indiana and Chicago R. H. Co. 3G 111.205; Sleuter 
n. 'Wflllbaum, 45 111. 43 ; Deere c. Lewis, 51 111. 254; Galena and 
Chicago Union E. R. Co. ii. Rae, 18 II!. 498; Illinois Central R. 
R. Co. V. Finnigan, 21 111. 048. 

• Toledo, Peoria and Warsaw R. E. Co. o. Arnold, 43 111.418. 

5 Illinoia Central R. R Co. v. Finnigan, 31 III, 1548. 
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William Jones is "an inevitable accident." Uiit this 
delinition does not prevail in Illinois, nor is it recog- 
nized by tlie best autlioritics. Parsons, in his ivork 
on contracts, defines tlie term as applying to "an 
accident ■whi<da arises from a cause which operate;- 
without interference or aid from man." A conflagra- 
tion is not of that nature unless it was caused by 
lightning or spontaneous combustion, and not always 
then. Man may have indirectly caused it by neglect 
to use due precaution. The doctrine is well expressed 
by Jjouvier in these words; "Where the law easts a 
duty on a pai-ty, the performance shall be excused if it 
be rendered impossible by the act of God; but where 
the party, by his own contract, engages to do an act, it 
is deemed to he bis own fault and folly that he did not 
thereby provide against contingencies and exempt 
himself from responsibility in certain events; and in 
such eases (that is, in the instance of an absolute gen- 
eral contract,) the non -performance is not excused by 
an inevitable accident, or other contingencies, although 
not foreseen by nor in the control of the party." 

III. Cak Seevice. 

§ 802. The term defined; tLrcc statutes. 

303. Permission granted, act of 1853. 

304. The duty enjoined, act of 1809. 

305. Tliis brancii of railway business distinctly recognized, 

act of 1873. 
30G. Liability for consignments. 

307. Usage and car service. 

308. EsUblislied common law. 

309. Actions for damage. 

§ 302. The term car service is used in railway 
circles to designate the business of hauling the cars of 
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other corporations or persons. The duty to render car 
service, so far as concerns the cars of other raih-oad 
companies, is enjoined in the railroad statute of 1853, 
also in tlie supplemental act of 1867.^ The first stata- 
tory recognition and application of this duty in its 
fullest sense occurs in tlie railway statute given in full 
in the chapter on the railroad and warehouse commis- 
sioners, 

§303. The statute of 1853 reads: "All railroad 
companies incorporated or which may hereafter be 
incorporated under the authority of this state, the 
lines or routes of which railroads may connect with or 
cross each other, shall have power to make contracts 
and arrangements with each other for the use of each 
other's engines, machinery, or cars, as also for the 
mutual transportation of materials, merchandise and 
passengers upon and along the hues of each other's 
roads, upon such terms as may be mutually agreed 
upon between any such corporation." 

g 304. This act was followed fourteen years later 
by a mandatory act, which has two sections, touching 
car service. After declaring that the delivery and 
transfer of freight shall be without favor, prejudice, 
delay, or extortion, the statute adds, " and it shall be 
the duty of all such railroad companies to deliver to 
any warehouse, as directed, any and all cars which 
may be consigned thereto, and to remove from such 
warehouse sncli cars as may be laden thereat for trans- 
portation from such warehouse, on the request of tlie 
ow^leT or warehouseman, to be shipped within a 
reasonable time thereafter; and any railroad company 
shall run the C'ars of connecting roads over their traek 

' Gross' Statutes, toI. i, 536, 
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but may charge therefor a reasonable track service, not 
es(«eding the price per mile of the transportation of 
like articles from local points on the line of sucli 
road," The penalty for violation of this Jaw is fixetl 
at twice tlie value of the consignment, " to be recov- 
ered by the agent of such consignment in any action 
of debt in any court of competent jurisdiction." 

§ 305. Of tlie statute of 1873, given in full else- 
where, it is enough to say in this connection that the 
railroad companies are required to haul all cars offered 
them at a reasonable rate and without discrimination 
of any kind. Precisely the same penalties are attached 
to extortion and discrimination in car service as in the 
o.rdinary carriage of freight and passengers. The law 
simply recognizes the tliree branches of railway busi- 
ngs as standing upon the same legal basis, 

§ 306. Where the use of cars has been hired from 
a railroad company to be employed in the tranaporta^ 
tion of freight, to be laden as the hirer may see fit, 
the company does not incur any risk incident to the 
mode adopted in loading the same. But a railroad 
company cannot relieve itself from liability to the 
public for injuries sustained and for damages resulting 
from a breach of contract entered into by the lessee, 
especially where the power to lease is not expressly 
given by the charter. ^ 

1 30*7. "Hie law of usage is of great importance in 
determining the liabilities of a railroad company.^ 
The doctrine of the cases cited below^ is that a rail- 

' Ohio and Mississippi B. B. Co. v. nnnbar, 20 III. 623. 
' Galena Ids. Co. b. Kupfer, 38 111. 333. 

' Bissel 0. Ryan, 23 111. 5BG ; Marine Bank n. Chandler, 37 111. 
525; Same r. Birney 38 III. 90; Byrne v. Byrne, 47 lit. 507; 
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road company is obliged to take for any persoTi offer- 
ing that which it has been accustomed to take from 
otiiera, provided tliere is no specific and sufficient 
reason for making an exception. If a railroad com- 
pany had never been accubtomed to liaul any tars 
except those which itself owned, or liad leased, it 
wonld not he obliged under its common law liability 
as a carrier to transport freight or passengers in any 
tars except its own, and it mi^lit be questionable, in 
that event, whether the legi^ature had a right to 
require car service. The doing of a thing a few times 
does not establish a custom. Sometimes, for example, 
voluntary aid is rendered by a railway agent in recov- 
ering lost baggage when the company was not obliged 
to render any aid. Doing a thing in one case or occa- 
sionally does not render the company under obligations 
to do it always. 

I 308. Such cnstoms as are universally known to 
exist enter into and form a part of every contract to 
which they are applicable, although not mentioned or 
alluded to in the contract.^ This principle governs tho 
contracts between the state and the I'ailway corpora- 
tion. In the case of hauling cars, it is only necessary 
to add that tlie custom is unifonii, long established 
and so well known as to warrant the belief that all 
parties to any kind of a transportation contract are 
familiar with this usage. No ease has arisen in which 
the liabihty to car service lias been denied. The 

Dixon V. Dunham, 14 III. S34; Crawford v. Clark, 15 111.561; 
Munno. Burcli,35Ill. 35; Fay n. Strawn, 33 111.395; Deshler n. 
Beers, 33 III. 3G8 ; Strong b. King, 85 111. 8 ; Turner «. Dawson, 50 
111. 85 ; Home Ins. Co. d. Favorite, 40 111. 383. 

' Mlcliigan Southern and NortliernlndiiinaE.R. Co. cMeyrcs, 
31 111. 031 ; C. B. & Q. R. R. Co. v. Haziard, SB III. 373. 
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ilecisioiia rcforred to would be of use in substantiating 
the right, in case it should at any time or in any way 
be called in question.^ 

§ 309. The statute allows suits at law to he brought 
against the railroad company in any circuit court 
through which the railroad extends, only all suits 
must be brought and prosecuted in the county 
where the cause of action accrued. In commencing 
sucli a suit the prosecution must publish a notice of i^ 
four successive times in a weekly newspaper in tlie 
county or in the nearest county having a newspaper 
The first publication must be sixty days prior to the iirst 
day of the next succeeding term of court.* A railroad 
company may also be sued in the county where its 
chief business office is located, though the railroad 
does not itself pass tlirough such county.^ 

lY. Crossings; Sto-jals: Flags. 

§ :ilO. Accidents at crossings. 
311. General requirement of act of 1809. 
813. Duty of the county surveyor. 

313. Notice to tlio railroad company, 

314. Official investigation and report. 

315. Tlie notice self-inforcing. 

316. Penalty for disregarding tlie report. 

317. Filing of tlie report. 

318. Flagmen at crossings. 

319. Penalty for not maintaining a flag station. 

320. General application of the statute. 

' For a general discussion of tlie law of usage see Macombei 
ft Psrlter, 13 Piclierlng 182; United States «. Duval, Gilpin, 
Sati; Ibid. v. Airedondo, 6 Peters, 715; Naylor 
Gill & Johns, 374; Knowles c. Dow, 2 Foster, N. H. 387 

' Gross' Statutes, vol. i, page 530. 

* Bristol B. Chicago and Aurora IJ. It. Co. 15 111. 436. 
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S31. Quiiam action and crossinga 
S33. The common law doctrine. 
823. Municipalities and crossings. 

334. Bell; Whistle; Signal iKiard. 

335. Failure to sound the alarm prima facie evidence of care- 

lessness. 
836. Railway junctions, flill stop required. 

§ 310. From a glance at the records of railway 
casualties, in Illinois, at least, one wonld be inclined 
to say that it is safer to be on a train than off. Certain 
it is that, take the years through, more persons are run 
over by the cars than killed by collisions and other 
mishaps to the train. This is especially the case at 
crossings. The victims are most frequently children. 
At common law there is redress, on precisely the same 
principle of liability as in the ease of injuries to pas- 
sengers. While there is no adequate statutory pro- 
vision to prevent the mismanagement of trains, the 
legislation on the subject of railway crossings is 
thorough and greatly beneficial. The statute datea 
from March 1, 1869. As the requirements are too 
plain for misunderstanding and their justice has not 
been called in question by subsequent litigation, it is 
hardly necessary to do more than to give the law, as 
found in the statute books. ^ 

§ 311. Wlierever a railroad crosses the public high- 
way, outside the corporate limits of a city or village, 
tlie company is obliged to erect and maintain such 
crossings and approaclies as shall be safe as to persons 
and property. This in itself is vague, bnt its very 
indefiniteness is lis cliief merit. Had the law attempted 

' Tlie full text of this act is given in Gross' Statutes, vol. i, 
chap. 80, div. 10. 
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to go into partieiilara in the general proposition, it 
wonld have been incomplete. No details, however full, 
can be absolntelj exhaustive while " the whole includes 
its parts," and by no possibility leaves out anything. 
The exception of cities and villages is made because 
the local authorities have jurisdiction over the matter 
within their respective municipalities. The mnnieipal 
regulations are usually very strict and minute in 
details. 

§ 313. The enforcement of tliis law is practically 
intrusted to tlie county surveyor. If that officer refuse 
or neglect to promptly and fully discharge his duty 
lierein he is liable to a fine of not less than $100 nor 
more than $1,000 for each year of disobedience or neg- 
ligence. The prosecution for neglect is intrusted to 
the prosecuting attorney, and the supervisors of the 
county or county commissioners are required to appoint 
a competent civil engineer to discharge the duty, in 
case the surveyor is derelict, the appointee having all 
the authority, compensation and liability in the prem- 
ises as the surveyor. It was the evident iutention of 
the general assembly to make sure of the enforcement 
of the statute. 

§ 313, The first specific duty of the surveyor is to 
notify each railroad company within the county when 
he will proceed to view and examine any and all rail- 
i-oad crossings in the county upon its line for the par- 
pose of determining what, if anything, shall be done 
to render tliem secure. This notice must be given in 
writing to the superintendent of the road, or some 
station agent residing in the county. The day named 
must be at least twenty days subsequent to the notice. 
The examination must be made once a year. The 
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notice must be transmitted by the person originally 
notified to tlie nearest superintendent, and by him 
turned over to the general superintendent. The origi- 
ml delivery is, however, in itself a complete notifica- 
tion to t)ie company, so far as concerns the surveyor's 
duties in the ease, and makes the same binding iqwn 
the company. 

§ 314. The company must direct its chief engineer, 
or some other civil engineer, to meet the county surveyor 
as notified without unreasonable delay, to determine 
what is needed, if anything, to render the crossings 
secure. If they disagree, then they shall select a thii-d 
civil engineer to act with them, the decision of the 
majority being final. In the choice of a tliird pai-ty 
the selection must not be made from the list of civil 
engineers in the employ of railroad companies. The 
report made as the result of this investigation shall be 
made in writing and in duplicate. One copy shall be 
given to the railroad company for its information. 
Tlie other copy sliall be delivered to and filed with the 
county clert. The clerk shall place the same on record. 
It shall also be laid before the board of supervisors in 
counties adopting township organization, and the 
county court in counties not adopting that system of 
local government, 

§ 315, There is no danger that the company will 
neglect the notice, at least the provision of law is 
ample, for if no representative of the company appears 
the county surveyor can proceed alone, and his report 
will be as absolute and binding as would be the report 
of the two or three civil engineers acting together. 
Self-interest would dictate that the company should 
have an authorized representative on the ground, pre- 
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cieely as jii case of litigation the defendant may be 
trusted to put in a defense. 

§ 316. It is not so certain tliat tlie report, when 
made, will be heeded. The company is given sixty 
days in whicli to carry out the provisions of the report. 
If it fail within tliat time to take due note of tlie 
report, then the county supervisors, or judge, as thu 
case maybe, shall, ■witiiont unreasonable delay, "cause 
to be made all such alterations, repairs, and to have 
constructed and maintained such improvements upon 
the railroad crossings with the public highways as 
may be designated in the report of the county sur- 
veyor, at the cost of the railroad company, including 
the services of the county surveyor, at the rate of ten 
dollars per day for each day eo employed." 

§ 317. Besides tlie report in writing made to the 
county and the company, tlie surveyor is required to 
keep a record of the duties performed and copies of 
notices served under the provisions of the act. This 
record must form a part of the records of his office. 
His compensation from the county shall be a I'easona- 
ble amount for any service lie may render under the 
statute, " the payment for which is not lierein desig- 
nated." The evident intent of the last clanse is to 
prevent double payment in case the company, by 
negligence, incurs the expense of tlie service. 

§ 318. In the majority of instances the constnic- 
tion and maintenance of suitable crossings will satisfy 
the prudential demands of the case, but not always. 
Sometimes a flagman is required. This statute pro- 
vides for snch cases. If the examiners named recom- 
mend that a flagman be placed at any crossing, then 
the company must incur that expense, the flagman 
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performing the duties usually required of persons 
acting in tliat capacity, lie shall have autliority to 
stop any and all persons from crossing the track when, 
in hie opinion, there is danger fvom an approaching 
train. This stationing of a flagman as recommended 
must he done within sixty days after the report has 
been made. 

§ 31&. The penalty for neglect herein is a line of 
one hundred dollars per day for every day of neglect 
or refusal to do so. The fine, when collected, in due 
pi-ocess of law, must te paid to the proper oflieer of 
and for the benelit of the school district within which 
snch railroad crossing shall he situated. Tlie enforce- 
ment of tlie provision and collection of the line is 
made the duty of the supervisors or county court, as 
the ease maybe, in any court of record. The prosecu- 
tion must be conducted by the prosecuting attorney, 
under the directions of the county authorities. That 
there should be no mistake in the details of this part 
of the law it is added that all moneys so collected shall 
be " paid into the county treasury, subject to the order 
of the school directors of the district in which any 
such crossing is situated." 

§ 320. Such are tlie safeguards thrown around the 
necessary intersection or ordinary roads and railroads 
in Illinois. In two cases arising under the common 
law prior to this legislation the supreme court held 
that an action could be brought in the name of the 
people by the prosecuting attorney or by the informer 
in a qui tarn action,* 

§ 321. In a case which aa-ose under the act of 1849 

' Chicago and Alton R E. Co. v. Howard, 38 111. 414; Toledo, 
Peoria and Warsaw Ry. Co. v. Foster, 43 111. 480. 
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ijot long after its passage, the defense put in tlie plea 
that railroad companies created prior to the passage 
of the law were not amenable thereto. Tlie supreme 
court held that a statute I'equiring signals and pre- 
scribing their use, was e<jually applicable to all rail- 
roads in the state and must govern them in their 
signal serviee.* This decision was not only important 
in itself, but in the principle recognized and enforced 
is important in its bearing on the recent railway legis- 
lation of the state. Tlie decision was, however, only 
the recognition of a familiar law point.^ 

§ 322. In one case the conrt held that the track is 
the exclusive property of the company, on which an 
unauthorized person cannot go, except at his own 
hazard, unless it be under special cases.* This does 
not agree witli the general drift of decisions. In 
another case it was held that in passing public high- 
ways and streams, railway corporations must exercise 
the same care, and their liabilities will correspond mtli 
those of all others passing and doing business thereon.* 
In still another case, the position taten was that a 
railroad company and a highway traveler have corre- 
lative rights, and each must use proper caution where 
there is danger of a conflict, Xeithcr has a paramount 
right, except as the same may result from greater 
difficulty in avoiding a collision, or the necessities of 
the case," The conditions of each suit are so peculiar 

■ Galeoa and Chicago Union B. R Co. v. Loomis, 13 111. ZiH. 
' See Potter's Dwarris' Statutes. 

' Galena and Chicago Union R. H. Co. v. Jacobs, 30 111. 478. 
• Central Mililary Tract R. R Co, «. Eockafcllow, 17 III. ,141. 
'Galena and Oliicago Union K. K. Co.u. Dill, 22 111. 203. 
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to its«lf that ijractically the question of liability for 
'laniages is left rnainly to the jiiry.i 

§ 323, The right of a city to pass and enforce an 
ordinance to prevent a railroad from bloeting up the 
atreet unreasonably, as well as to prevent accidents, is 
now -well established. The whole ground was well 
discussed and adjudicated in a ease which arose in 
Macon county some yeai-s ago.^ 

§ 334. We have Been that in certain cases a flag 
station, or post, must be maintained at a crossing. 
Tliis is exceptional outside of cities and villages; the 
almost uniform rule within municipal limits. There 
is a signal service required at every crossing, under a 
law dating back to 1849, and amended twenty yeai-s 
later. Ateverycrossingaeignalboardmnst be erected, 
bearing the inscription, "Kailroad Crossing — look out 
while the bell rings, or the whistle sounds." This 
warning must be painted on each side of the board, in 
letters at least nine inches in size, and placed at a pro- 
per elevation. The bell mnst be at least 30 pounds in 
weight, and the ringing or whistling required must 
begin when the engine is at least eighty rods from the 
crossing. The penalty for neglect is $100, one-half of 
which shall go to the prosecuting witness and one-half 
to the state. This law does not apply to cities and 
villages; the local ordinances in some eases forbid the 
ringing and whistling, requiring the flagmen to do all 
the warning, on the score that the noise would be a 
s nuisance. 



' Besides the cases already ^iven tlie reader 13 referred for 
minute details to Chicago B irlmgltn an] Qmnc> K. It. Co. o. 
Dewey, 36 111. 255; Illinoi- Central B 11 Co u Williams, 37 
111. 4.8. 

» Great Western li. It. Co o Cih f Dtcitur .,3111 S81. 
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§ 335. Failure to give tlie warning prescribed by 
law would be held, in case of injury, to constitute 
prima faeie evidence of negligence, but not proof pos- 
itive thereof. The claimant must substantiate his 
claim to damages by positive evidence of carelessness, ' 

§ 326, A statute, dating in its passage from April 
9, 1872, applies to points where two or more railroads 
intersect. It requires all trains to come to a full stop 
at a distance of at least 200 feet before reaching a 
junction, and not more than 1,000 feet from the same, 
and if pra(;ticahle within full view of the junction. 
Any engineer or other person having direction of the 
train, who disobeys this law, is liable to a line of $200. 
Besides this, the engineer or other person responsible 
for the violation of the law shall be jointly and sever- 
ally bound with the railroad company which he serves 
for any and all injuries resulting from sueli violation. 
This statute is very generally, if not universally, 
obeyed.^ 

V, SiiiivAsi's; FiKES. 

§ 337. Servants and employer. 
328. Servants and fellow-servanls. 
339. Safeguards against danger; General liabilities. 
830. Conductors and engineers; Manslaughter. 
331. Fires from engine sparks. 
333. Statutory provisions. 
333. Common law doctrine. 

g 327. Tlie relations of a railroad servant to his 
employer are such as the agent in other business sus- 
tains to the principal, Tlie former may bind the latter, 

' Galena and Chicago Union R. K. Co. c. Loomis, 13 111. 548 ; 
Cliicago and Rock Island R, R. c. Reid, 24 III, 144. 

' Gross' Statutes, vol. ii, page 315. 
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rendering liiin liable for contracts made or wrongs 
committed, even through act contrary to orders. There 
is no such thing as crime by proxy, but a railroad is 
held to such a strict responsibility for the just conduct 
of its business that damages to person or property are 
assessed against the employer, however contrary to the 
rules of the company the servant may hare acted. 

§ 328. The company is not liable for accidents to a 
servant, when the injury was the fault of his own or 
that of a fellow-servant, pronded reasonable diligence 
and care was taken to employ competent and trust- 
worthy meii.i Tlie presumption of law is in favor of 
the complainant. The company is liable if it select 
unskilled, incompetent or unreliable men, however 
careful it may generally be on that point.^ 

I 329. The railroad company is bound to know the 
condition of its road, its machinery, etc.; also, the 
character and reliability of its servants. The only case 
in -whieli it is practically exempt is when the servant 
injured was in whole or in part to blame. Even then, 
if he can show gross carelessness on the part of the com- 
pany in any respect, he can recover. The company 
must furnish safe material and appliances of every 
kind. It may be that the defects were the fault of an 
agent of the company, rather than an olBeer thereof; 
but that fact would not work exemption.^ The rail- 

' Illinois Central R R. Co. e. PLlllipa, 49 111. 33i; Toledo, 
Wabash and "Western R. E. Co. o. Apperson, 49 111. 480; IlUnois 
Central R. R. Co. v. Welch, 53 111. 183; Great Western R. R. Co. 
It. Geddis, 33111.804. 

' Ilonner «. Illinois Central R. R. Co. 15 111. 550; Ibid. t. Cox, 
21111.20; Mosao. Johnson, 33 111. 633; Chicago and Alton, R.R. 
Co. u. Murpliy, 53 111. 336. 

' Toledo, Wabash and Western Ry. Co. n. Rodrigues, 47 111. 188. 
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road company must defray tlie expense of doctoring 
and nursing an employe injured in its service.^ Tlie 
j^neral liabilities of tlie company for injury to or tbe 
death of a sei-vant, wliere it is liable at all, are precisely 
tlie same as in tbe case of passengers, 

§ 330. It is a statutory offense for tbe engineer or 
conductor of a railroad train to be intoxicated wbile 
on duty.2 Tlie statute characterizes the offense a mis- 
demeanor. The penalty attached is slight. When, 
however, tbe crime of drunkenness when in charge of 
an engine or train result in a fatal accident tbe guilty 
party becomes amenable to tbe penalty attached to the 
crime of "involuntary manslaughter," which consists 
in " the killing of a human being without any inten- 
tion so to do in the commission of an unlaivtnl act, or 
a lawful act which probably might produce such a 
consequence in an unlawful manner." ^ 

§ 331. Several very extensive fires have occurred 
in this state which were attributed to sparks from a 
passing locomotive. The common law doctrine has 
been supplemented by a statute enacted in 1869. Tliis 
statute reads: " In all actions against any person, or 
incorporated company, for tbe recovery of damages on 
account of any injury to any property, whether real or 

' Toledo, Wabash and Western Ry. Co. v. Ilodrigucs, 47 111. 188. 

' Gross' Statutes, vol. i, page 550. 

' Ibid, page 171. We may add in this coanection that Hie 
report of tlie Hailroad and Warehouse Commissi oners for 1873 
Sives the total personal accidents by rail in tlio state for the pe- 
I'iod covered by that report is 388. Of these 19 were servants. 
Only eight passengers were kiUefl, or less than half tlie number 
murdered on the Chicago and Alton railroad August 10, 1873. 
The number of persons in Illinois who are employed in railway 
service, including those dependent upon such sorvico for sup. 
port, is estimated at 50,000. 
13 



>y Google 



li>i EAILWAY LAW IS ILUSOIP, 

[lersoniil, occasioned by iire, coinniiiniciitej by any 
lo{»motive engine wliile upon, or passing along any 
railroad in the state, the fact tliat audi fire was so 
communicated shall be taken as full prima facie 
evidence to charge with negligence the corporation, or 
person or persons, who shall at the time of such injury 
by flre, be in the use and occupation of such railroad, 
either as owners, lessees, or mortgagees, and also those 
who shall at sncli time have the care and management 
of such engine; and it shall not, in any case, be con 
sidered as negligence on the part of the owner or 
ocenpant of the property injured, tliat he has used the 
same in the manner, or permitted the same to be used 
or remain in the condition it would have been used or 
i-emained, had no railroad passed through or near the 
property so injured, except in cases of personal prop- 
erty, which shall be at the time upon the property 
occupied by such railroad." 

§ 332. Prior to this enactment the courts had lield 
that a railroad company is responsible for injuries 
occasioned by loss of property from fire whieli is com- 
municated from the sparks of an engine, in ease there 
is any negligence attributable to tlie railway corpora- 
tion or its employes. The fact that the fire caught 
from sparks emitted from the engine is pflma fac-io 
evidence of negligence on the part of the company, 
and the burden of proof rests on them to rebut tliis 
presumption.! When dry grass and weeds have accn- 
mnlated beside tlie track and caught fire from the 
sparks of an engine, and tliia fire has been communi- 
cated to other property, causing great loss, the question 

1.347; Cliic ago anil 



,Google 



RAILWAY I.IABIIJTIES. 1 Hc 

of comparative negligence of the owner of the prop- 
erty and of tlie railroad company is a qnestion of fact 
properly left for tlie jury,^ 

VI. Fences; Obstkcctioss. 

§ 334. Tlie law mainly statutory. 
335. The need of legislation. 
330. Six months in wliicli to build the fences requived. 

337. A good fence demanded. 

338. When no fence need be buiit. 
330. Fence contracts and contractors. 
3-10. Penal provisions of the first statute. 

341. Service of fence notice; time and effect tliereof. 

842. Cattle on the track without fault of the railroad company 

343. Accidents from malice; three statutes. 

344. Liability of the company for damage to the road ; act of 

1840. 

345. Penalty for tlio crime of obstructing a train ; act of 1853. 

346. Penalty for conspiring to olKtruct a train ; act of 1861. 

g 334. Tlie subject of railway fences has occasioned 
a large amonnt of litigation. For a long time the 
matter ivaa left to common law regulation. At the 
present time statutory law is sufficiently minute to 
reach such cases as have arisen. Tliese enactments 
date from 1855 and 186^.* 

' Illinois Central R. E. Co. v. Nunn, 51 III. 78. 

' For the decisions on this general subject see Illinois Centra! 
R B. Co, B. Swearnigen, 88 111. 289; Ciiicago and Alton It. R. 
Co. v, tltley, 38 III. 410; Illinois Central E. R. Co. «. 'Wbalen, 43 
111. 396; Galena and Chicago Union R. R. Co. j>. Appleby, 28 III. 
384; Headen o. Enst, 89 III. 180; Toledo, Peoria and Warsaw 
Ey. Co. s. Sweeney, 41 111. S26; Ibid. v. Miller. 45 III. 43; Ohio 
and Mississippi E. R. Co. ti. Brubalier, 47 111. 463; Toledo, 
Wabash and Weslern R. R, Co, c. Cole, 50111.184; St. Louis, 
Alton and Terre Haute E. E. Co. c. Todd, 36 111.409; Illinois 
Central R. R. Co. it. Kanouse, 89 111. 372 ; Toledo, Peoria and 
Wabash Ry. Co. c. Rumbold, 40 II). 143. 
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§ 335. The need of legislation was pressing. In 
an early case the supreme court held tliat after the 
assessment and payment of damages by a railroad 
company for the right of way the corporation was not 
bound to make fences on either side of its road bed. 
'ITie court went bo far as to say that after the con- 
demnation of the land and the payment of damages, 
the proprietor of the adjacent land could not lawfully 
fence the land at his own expense, or do anything to 
prevent his cattle from getting on the track. ^ 

I 336. If the railroad had been open to use at the 
time of the passage of the law, it had to be fenced 
within six months after the fii'st law was passed, and 
every road since built must be fenced within six 
months .after any part of it comes into use, the fen(re 
to extend to the part in use. In case of suit for 
damage under the act the courts rule tliat the action 
must state tliat the road had been in operation the 
specified length of time. 

§ 337. The fence must be sufliclcnt to prevent 
cattle, horses, sheep and hogs from getting on to the 
track. This includes mules and asaes, also '-unruly" 
cattle, to a reasonable extent. Cattle guards, or ditch 
fences, at crossings are included in the rec^uirement 
for fencing. These fences and cattle guards must be 
kept in good repair. If they are the company is 
absolved from liability for stock killed, unless negli- 
gently or willfully done.^ 

§ 338. This fence reijuireinent entends only to eases 

' Alton and Sangamon B. R. Co. *. Baugli, 14 Hi. 311. 

' In nearly every BuU for cattle killing tlie real issue is joined 
on the sufficiency of tlie fence, or cattle guards, especially the 
former. 
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in which it' is necessary to keep cattle from straying 
on the track from adjoining lands. If the adjoining 
land is unenclosed tlie requirement does not hold. 
The third exemption named is where the proprietor 
of the land lias already erected a fence, or agreed witli 
the company to do so. 

§ 339. In case the owner of the adjacent land has 
entered into any such agreement he must carry it ont. 
Tlie six months requirement applies to Buch a contrac- 
tor, the same as to the railroad company. If lie or his 
heirs or assigns neglect to do so, the railroad company 
must, relying for compensation upon a civil action to 
recover the expense incurred. Tlie statute adds that 
in case any cattle belonging to a person guilty of such 
hreaeh of contract should be killed by engine or ears, 
the company should not be liable for damages therefor, 
providing they came "upon said road by reason of or 
on account of the failure of sucli owner,or o^-nere, their 
heirs or assigns, to construct or maintain said fence." 

§ 340. Tlie same statute provides a penalty of not 
less than $10 nor more than $100 for riding, leading 
or driving any animal upon a railroad and within such 
fences and guards, otlier than at farm or road crossings, 
unless permission to do so lias been obtained from the 
corporation. The same penalty is provided for pulling 
down or in any way impairing the efficiency of the 
fences or guard. The guilty party must also pay all 
damages whicli may result from carelessness or malice. 
The fine provided is recoverable in an action of debt, 
before any court having jurisdiction in such cases, in 
the name of the company and for its use,' 

' At thia point the first law ends. TJie net of 1809, while it 
leaves tlie foregoing proTisions in force, praetically modified 
somewhat the mode of procedure. 
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§ 341. "VVlienever the company is obliged to fence 
its track, as specified in the foregoing, if it fail to do so 
tlie owner or oecnpant of tlie adjacent land may give 
notice in writing to the corporation, or the lessee, or 
the person nsing the road, to huild tlie required fence 
■\vitliin sixty days, or to repair it within thirty days, as 
the ease may be, after the service of such notice. Tlie 
notice shall describe the land on which the fence is 
i-eqnired to be built or repaired, with a reference to the 
statute for the information of tlie agent notified. 
Notification may be served by delivering the same to 
any station agent of the company. In case the railroad 
corporation should refuse or neglect to do its duty in 
the premises the notifier may make the necessary out- 
lay, and recover the amount tlius expended, with inter- 
est at one per cent, per month, " together with all costs, 
fees and disbursements to be taxed." Such notice 
must be given on some day between the first day of 
March and the first day of October in any year. 

§ 343. In case the stock gets on the track withont 
the fault of the company, the law requires the claimant 
for damages to show that tlie train might have been 
stopped and the injury have been prevented by due 
cai'e and effort on the part of the servants of the com- 
pany.i It is wortliy of remark, however, that in prac- 
tice it is rarely difficult to satisfy a jury that in the 
case in hand the railroad company was in some way 
to blame, and ought to pay for the cattle injured or 
killed. 

§ 343. All casualties by rail are not attributable to 

I Cliicago and Nortliwestern R. R Co. v. Barrie, 55 111. 336; 
Chicago and Mississippi R. B. Co.n. Patchin.ieill. 198; Illinois 
Central R. R. Co. v. Baches, Administratrix:, 55 111. 370. 
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the railroad companies aud tlieir agents. Occasionally 
malicious persons, from motive of revenge or for plun- 
der, attempt to wreck a train. Tliree statutory pro- 
visions have heen made to guard against such offenses. 

g 34i. The forty-lifth section of the railway statute 
of 1849 provides that "if any person shall -wiUfully do 
or canse to be done any aet or acts whatever, whereby 
any bnilding, construction or work of a railroad com- 
pany, or any engines, machine or structure, or any 
matter or thing pertaining to the same, shall be stop- 
ped, obstructed, impaired, weakened, injured or 
destroyed, the person or persons offending shall be 
guilty of a misdemeanor, and shall forfeit and pay to 
^e said corporation treble the amount of damages sus- 
tained by means of such offense," * 

§ 345. In 1S53- a more stringent aet was passed. 
That statute provides a penalty of imprisoumcnt for 
not less than one year nor more than five yeai's for 
placing any obstruction upon any line of any railroad 
in the state. In case actual injury should result, the 
penalty is fixed at not less than three years nor more 
than ten years. If loss of life should result, tlie 
offender is to be held guilty of murder.^ 

I 346. In 1861 the general assembly passed a law 
to prevent the formation of conspiracies to obstruct 
railway trains. It was designed as a war measure, but 
is still in force, and applicable to bandits. It provides 
the punishment of imprisonment not less than two 
years nor more than five for entering into such a con- 
spiracy. Attempting to throw a train off tlie track 
would subject the conspirators to imprisonment in the 

' Gross' Statutes, vol. i, page 550. 
» GroBs' Statutes, vol. i, page 540. 
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penitentiary not less tiiaii six moiitlis nor more tlian 
ten years. Tiie same penalty is prcecribed tor trying 
to entice otliers to join in the conspiracy. Tlie enforce- 
ment of this act is enjoined upon all officers, civil and 
militarj-, of the state, and npon all residents of the 
state. 

VIL Live Sroac; Thistles. 

§ 347. Two laws, Luniane and sanitary. 
SMS. Transportation of live stop.lt, 

349. Importation of Texas or Cliurokee cattle. 

350. Penalty for violating tlie law. 

351. Deflnitioa of the term Texas or Cherokee cattle. 
353. Cattle pens at railway stations. 

JS3. Cutting down Canada tliiatles. 

§ 347. The usual freight liabilities attach to the 
transportation of live stock. In addition thereto are 
certain specific liabilities. Two such additional laws 
are to be found on the statute boobs of the state. One 
of them was dictated by humane considerations, the 
other was the result of a wholesome fear of the cattle 
disease, as it is apt to exist in the extreme southwest. 

§ 348. Sheep, cattle, swine, and other animals, can- 
not be kept in the same car more than twenty-eight 
consecutive hours, unless delayed by storm or some 
other unavoidable causes. When taken out for food 
and water an animal must be idlowed at least iivc 
hours for rest.' In estimating the time of confine- 
ment the time on connecting r<^s must be taken into 
the account. This provision does not apply when the 

' Gross' Slatntes, vol. i, p. 18. TIic forty.second congress, on 
Ihe last day of its last session, passed a similar law, which went 
into force October, 1873. 
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animals are properly fed and watered on tlie cars ia 
wliich tliey are transported. The expense of the rest 
and feed, if borne by the railroad company, shaH con- 
stitute a lien on the freight. The penalty lor violating 
this law is fixed at one hundred dollars for each 
oifense, to be recovered in the name of the peojile 
before any justice of the peace in the proper county. 
It is made the duty of any county oiiicer to prosecute 
all violations of this humane law brought to his notice, 
under penalty of one hundred dollars for refusal or 
neglect so to do. 

§ 349. IN~o person, railroad company, or association 
of persons is allowed to bring Texas and Cherokee 
cattle into the state, except between the first day of 
October and the first day of March. The law goes so 
far as to tbrbid " any person or persons, railroad com- 
pany, or other corporation, or any association of per- 
sons," owning Texas or Cherokee cattle brought into 
tlie state except during the period between October 
first and March first. This law was passed in 1869, 
when there was great and just fear of the rinderpest. 

§ 350. The penalty provided for violating that 
statute is a fine of not less than five hundred dollars 
nor more than ten thousand dollars, and imprisonment 
in the county jail at the discretion of the court for a 
period not exceeding six months. The accused may 
be held to bail on the charge. "Any railroad con- 
ductor, agent, or officer of any railroad company who 
shall haul or ship any such cattle in violation on any 
railroad in this state shall be deemed to liave posses- 
sion of the same within the meaning of this section," 
The fines shall be distributed pro rata among the 
s by the importation by the county supervisors, 
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or commissioners, upon proof of loss, as tlii; board 
may direct. If suJi proof is not furnished witlun a 
year tlie money goes to tlie common school fund of the 
county, to be used in payment of teachers. Besides, 
if a cattle owner can prove to the satisfaction of the 
court that he has suffered loss by reason of such Texas 
or Cherokee cattle he is entitled to recover specific 
compensatory damages from tlie person or pei'sons, 
individual or corporate, responsible for the same. The 
disease may not have been communicated while the 
cattle were in possession of the railroad company, but 
the statute holds the liability to be the same. Even 
if the cattle were broiight into the state within the 
allowable period t3ie liability for damage would be the 
same as just specified. The law contains this clause: 
"And it shall be competent for the jury to render a 
verdict and the court to render a judgment, in any 
such case, upon the opinion of the witness as to 
whether or not any such Texas or Cherokee cattle 
caused the injury complained of in any such suit." 

§ 351. The definition of " Texas and Cherokee 
cattle" is elaborate. The term "shall be taken to 
mean a class or kind of cattle, without reference to 
where tliey may have come from, provided it shall not 
apply when such cattle shall have been introduced into 
either the states of Kansas, Missouri, Nebraska, Iowa, 
or Wisconsin, prior to the first of January, before being 
brought into this state; but the burden of alleging 
and proving that such cattle were introduced into 
either of the states above mentioned prior to January 
first, and wintered there the remainder of the winter, 
shall be upon the defendant; provided, further, tliat 
the official certificate of the county clerk of the county 
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wLere sucli cattle have been wintered shall he prima 
facie evidence thereof." 

§ 353. A railroad company is obliged to keep its 
cattle pens clean and prevent the generation of noxions 
gases. It is not responsible for noise and shonting, 
liowever, over which it has no control. Nothing which 
it can do to render its cattle pens less offensive should 
be omitted ^ 

§ 353. By the railway law of 1869 every railway 
company doing business in Illinois is obliged to cut 
down all weeds, Canada thistles especially, that may 
grow upon the lands belonging or appertaining to the 
railroad. This cutting down irnist be done in time to 
prevent the seed from ripening and spreading. The 
jienalty for neglect is one hnndred dollars, recoverable 
before the circuit jndge of the county in which tlie 
offense occurred, or before any justice of the peace in 
the county. One-half of the fine goes to the pros- 
ecutor, tlie other half to the school fund of the county.^ 

1 Illinois Central R E. Co. b. Grabill, 50 III. 341 
' Gross' Statutes, vol. ii, chap. 18. 
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CHAPTEK VII. 

RAILROAD AND WAREHOUSE COMMISSIONERS. 

I. Law Creatikq the Commission. 
II. Wakedotise Law. 
III. Railroad Ciausb Constitution, asd Legislation < 



I. Law Ckeating the Commission. 

g 354. Similar commiBaions common. 
3SS. Date of tie creation of t!ie board. 
3.56. Commissioners appointed by tlie Governor. 
3o7. Qualiflcations of tlie members of tlie board. 

358. Oath; BoHd. 

359. Compensation allowed by law. 

360. Travel witbout expense by rail. 

3G1. Annual report of railroad companies; Forty-one quest io 
363. Other Interrogatories, 

363. "What corporations must respond. 

364. Report from warehousemen. 

365. Annual report by the board. 

366. General statement of duties 

367. Warehouse licenses. 
:t63. Investigation powers. 
360. Summoning TV itnesse a, 

370. Penalty for contempt of subpcena. 

371. Disregarding authority of the commissioners; Railro 

companies. 
373. Attorney General and State's Attorneys. 

373. Mode of prosecution. 

374. Private damages recoverable. 



§ 35i. Previous to tlie prescot coiistitution tlie 

office of Eailroad ami Warehotise Commissioner waa 

unknown in Illinoie. The constitution does not 

(204) 
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directly contemplate its creation. The autliority tliere- 
for is precisely the same as that for forming the Peni- 
tentiary Commission and similar adjuncts of the state 
j^vernment. The practice of delegating special pow- 
ers to special commissions is common, and its legality 
has so often been recognized by the courts as to admit 
of no controversy, 

§ 355. The law creating this board and prescribing 
its powers and duties was passed April 13, 1871, going 
into effect July 1 of the same year. Ko other state 
has such a board with any real aathority. In Massa- 
chusetts their functions are simply advisory. Tlie full 
text of the statute is herewith given: 

§ 356, A commission, whicli shall be styled " Kail- 
road and Warehouse Commission," shall be appointed 
as follows; 'Within 20 days after tliis act sliall take 
effect, the governor shall appoint three persons as such 
commissioners, who shall hold their office until the 
next meeting of the general assembly, and until their 
successors are appointed and qualified. At the next 
meeting of the general assembly, and every two years 
thereafter, the governor, by and with the advice and 
consent of tlie senate, shall appoint three persons as 
such commissioners, who shall hold their offices for the 
term of two years from the 1st day of January, in the 
year of their appointment, and until their successors 
are appointed and qualified.^ 

§ 357. No person shall be appointed as such com- 
missioner who is, at the time of his appointment, in 

' The first board consisted of GusUivus Koernor, Eioliaril P. 
Morgan and David Hammond, with J. H. Raymond for secretary. 
Tlicy held office until tlie appointment and confirmation of their 
succosaors, in the winter of 1873. There was a long and bitter 
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any way coiiiieeted witli any railroad company or ware- 
lionse, or who is directly or iiidireetly interested in any 
stock, bond or otlier propei-ty of, or is in the employ- 
ment of any railroad company or wareliouseman. And' 
no person appointed as such commissioner shall, dur- 
ing the term of Ms otHce, become interested in any 
stock, bond, or other property of any railroad company 
or warehouse, or in any manner be employed by or 
connected with any railroad company or warehouse. 
The governor shall have power to remove any sucii 
commissioner at any time, in his discretion, i 

§ 358. Before entering upon the duties of his office, 
eacli of the said commissioners sliall make and subscribe 
and tile with the secretary of state, an affidavit in the 
following fonn: 

*' I do solemnly swear (or affirm, as the ease may be) 
that I will support the constitution of the United 
States and the constitution of the state of Illinois, and 
that I will faithfully discharge the duties of the office 
of commissioner of railroads and warehouses, according 
to the best of my ability," 

And shall enter into bonds, with security to be approved 

contest over the second board, tlio original nominees of Gov. 
IJeveridgc being i^ected Tiy the senate. Finally a selection 
satisfactory to tlie governor, the senate and tlie state was made. 
The second ajid present board consists of H. D. Cook, D. A. 
Brown and J. M, Piecson, and is non-partisan. 

' The contest just mentioned was largely due to a controversy 
over the interpretation of this section. The governor conceived 
that the tena "warehouse" referred only to publii; warehouses, 
the senate insisting tliat it equally applies in this connection lii 
a person who stores his own grain in his own wareliouse. The 
latter may now he accepted as the authoritative interpretation of 
5 the appointment of railroad and 
rs, under the statute. 
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l)y tlie governor, in the sum of S30,000, conditioned 
lor tiie faithful performance of iiis dnty as euch com- 
laissioner. 

■ § 359. Each of said commissioners shall receive for 
his services a stim not exceeding $3,500 per annnm, 
payable quarterly. Tiiey shall be famished with aii 
office, office furniture, and stationery at the expense of 
the state, and shall have power to appoint a secretary, 
to perform such duties as they shall assign to him. 
Said secretary eliall receive for his services a sum not 
exceeding $1,500 per annum. The office of the said 
commissioners shall be kept at Springfield, and all 
suras authorized to be paid by this act shall be paid 
out of the state treasury, and only on the order of the 
governor: Provided, tliat the total sum to be expended 
by said commissioners for office-rent and furniture and 
stationery, shall in no ease exceed the total sum of 
$800 per annum. ^ 

g 360. The said commissioners have the right of 
passing in the performance of their duties concerning 
railroads on all railroads and railroad trains in tliis 
state. 

' The incidental expenses of the office from July, 1811, to 
December, 1873, were $1,613 05. The appropriation made in the 
ordinary and contingent expense appropriation act of May, 1873, 
18 as follows ; " To the railroad and warehouse commissioners, 
for tlie incidental expenses of their office, including office rent 
and care, furniture, stationery, fuel, light and postage, telegrapli 
charges ; for the secretary's salary, the same not to exceed fifteen 
Hundred dollars per annum; extra clerk hire, and the fees of 
experts employed, which amount shall bo fixed hy tlie board, and 
for all necessary expenditures other than tiiose liereinafler pro- 
vided for, a sum not to exceed five thousand five hundred (J5,50O) 
dollars per annum. For expenses incurred in suits or investiga- 
tions commenced by the authority of the state, under any lawi 
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§ 361, Every railroad company incorporated or 
doing business in this state, or wliicli shall liereafter 
become incorporated, or do biiBiness under any general 
or special law of tliis state, shall, on or before the first 
day of September, A. D. 1871, and on or before the 
same day in each year thereafter, make and transmit 
to the commissioners appointed by virtue of this act, 
at their office in Springtield, a full and true statement, 
under oath of tlie proper ofBcers of said cori^oration, 
of the affairs of their said corpoi-ation as the same 
existed on the first day of the preceding July, specity- 

1. Tlie amount of capital stock subscribed, and by 
whom. 

2. The names of tlie owners of its stock, and the 
amounts ott-ned by them respectively, and the residence 
of each stockholder, as far as known. 

3. The amount of stock paid in, and by whom. 

4. Tlie amount of its assets and liabilities. 

5. The names and place of residence of its officers, 

6. Tlie amount of cash paid to the comjiany on 
account of the original capital stock. 

7. The amount of funded debt. 
S. The amount of floating debt. 

0. Tlie estimated value of the road-bed, including 
iron and bndgcs. 

10. The estimated value of rolling stock. 

now in force, or liereafler to be enacted, empowerio" or inalmct- 
ing the board of commissionei'3, the sum of thirty thousand 
(¥30,000) dollars, or so nrnch thereof as may be necessary for said 
pnrpose. Tlie above amounts to be paid upon detailed state- 
ments, filed with the auditor, bearing the order of tlie board and 
the approval of the governor." 
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11. The estioiated value of stations, biiildinga, and 
fixtures. 

13. The estimated value of otlier property. 

13. The length of single main track. 

14. The length of double main track. 

15. The length of branches, stating wliether tliey 
have single or double track. 

16. The aggi'egate length of siding and other tracks 
not above enumerated. 

17. The number of miles run by passenger trains 
during the year preceding the making of tlie report, 

IS. The number of miles run by freight trains dur- 
ing the same period. 

19. Tiie number of tons of through freight carried 
during the same time, 

20. The number" of tons of load freight carnal 
during the same time. 

21. Its monthly earnings for the transpoi-tation of 
passengers during the same time. 

22. Its monthly earnings for the transportation of 
freight during the same time. 

23. Its monthly earnings from all other sources 
respectively. 

24-. The amount of expense incuri'ed in the running 
and management of passenger trains during the same 
time. 

25. Tlie amount of expense incurred in the running 
and management of freight trains during the same 
time; also, the amount of expense incurred in the run- 
ning and management of mixed trains during the same 
time. 

26. All other expenses incurred in the running and 
jnanagement of the road during the same time, includ- 
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ing tlie salaries oi officers, who sliall be reportea sepa- 
I'ately. 

27. TIio amount expended for repairs of road and 
maintenance of way, including repairs and renewal of 
bridges and renewal of iron. 

28. The amount[s] expended for improvement, and 
wlietlior tlio same arc estimated as a part of tlie 
expenses of operating or repairing tlie I'oad, and, if 
either, which. 

29. The amount expended for motive power and 

30. Tlic amount expended for station houses, build- 
ings, and fixtures. 

31. All otlier expenses for the maintenante of way. 

32. All other expenditures, either for management 
<]f road, maintenance of way, motive power and can?, 
or for other purj)Oses. 

33. The rate of fare for passengers for eacli month 
during the eaiuc time, through and way passengers 
separately. 

34. The tariff of freights, showing each change of 
tariff during the same time.^ 

33. A copy of each piiblislied rate of fare for pas- 
sengers and tariff of freight in force, or issued for the 
government of its agents during the same time. 

36. AVhether the rate of fare and tariff of f 
in such published lists are the same as those aettially 
received by tlte company during the same time ; if not, 
wliat were received. 

'The information desired by tiiis 
sixtii would Ije of greut value, but i 
liir an tiie reports siioiv. 



,Google 



KAILEO.iD AND WAEHIIOCSK COMSDBSIOXEKS. 211 

37. "VVliat expresa companies run on its roads, aiid 
')ii what terms, and on what conditions; the kind ot' 
business done l>y them, and wliether they take their 
freights at tiie depots or at the office of such express 
companies. 

38. Wliat freight and transportation companies nni 
on its road, and on what terms, 

39. Whether such freight and transportation com- 
panies use the care of the railroad or the cars furnished 
l)y tliem selves. ^ 

40. Whether the freight or cars of such companies 
are given any preference in speed or order of transpor- 
tation, and if so, in what particakr.^ 

ii. What running arrangements it has with other 
railroad companies, setting forth the contracts for tlie 
same.* 

§ 362. The said commissioners may make and pro- 
pound to such i-ailroad companies any additional inter- 
rogatories, which sliall be answered by sneh companies 
in the same manner as tliose specified in the foregoing 
section. 

§ 363. Sections C and 7 of tliis act shall apply to 
the president, directors, and oiKcere of evcj-y railroad 



' The usual answer to this question is, " Uotli." 
' The invariable answer to this questioa is, " None."' 
' The flrat report made covered the period from July 1, 1871, to 
December 1 of the same year, and Is a volume of one hundred 
and seventy pases. The second report is for the year following, 
and contains four Lundred and fifty pages. Both ore exceed- 
insly valuable, containing as they do a vast amount of informa- 
tion and some pertinent suggestions. Tlie appendix to tliis 
volume is mainly based on the information given in tliose vol- 
umes, especially the latter. It is noticeahlc, however, that on 
mainly points tlic answers arc evasive. 
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company now cxistiuf;;, or wliidi shall be incorporated 
or organized in this state, and to every lessee, manager, 
and operator of any railroad within this state. 

§ 364. It sliaU be tlie duty of every owner, lessee, 
and manager of every public wdrelioiise in this state, 
to fumislriii writing, under oath, at such times as such 
railroad and warehouse commissioners shall require 
and prescribe, a statement concerning the condition and 
management of his business as such warehouseman. 

§ 365. Sueh commissioners shall, on or before the 
Jirst day of December in each year, and oftener, if 
i-equired by the governor so to do, make a report to 
the governor of their doings for the preceding year, 
containing such facts, statements, and explanations as 
will disclose the actual workings of the system of rail- 
road transportation and warehouse business in their 
hearings upon the business and prosperity of the peo- 
ple of this state, and such suggestions in relation 
thereto, as to them may seem appropriate, and partic- 
ularly: Urst, whether in their judgement the railroads 
can be classified in regard to the rate of fare and freight 
to be diai-ged upon tliem, and, if so, in what manner; 
second, whether a classification of freight can also be 
made, and, if so, in what manner. They sliall also, at 
snch times as the governor shall direct, examine any 
particular subject connected with the condition and 
management of such railroads and warehouses, and 
report to him, in writing, tlieir opinion thereon, with 
their reasons therefor, 

§ 366. Said commissioners sliall examine into tJie 
conditio]! and management, and nil other matters con- 
cerning the business of railroads and warehouses in 
t!iis state, so far as the same pertain to the relation of 
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finch roads and warehouses to the public and to tlie 
a^.'comraodatioii and eeeurity of persons doing business 
therewith; and wliether such raih'oad companies and 
warehouses, their officers, directors, managers, lessees, 
agents and employes, comply with the laws of this 
state now in force or which shall hereafter be in force 
ceneerning them. And whenever it shall come to 
their knowledge, either upon complaint or otherwise, 
or they shall have reason to believe that any such law 
or laws liave been or are being violated, they shall 
prosecute or cause to be prosecuted aU corporations or 
persons guilty of sucli violation. In order to enable 
said commissioners efficiently to perform their duties 
under this act, it is hereby made their duty to cause 
one of tbeir number, at least once in six months, to 
visit each county in the state in which is or shall bo 
located a railroad station, and personally inquire into 
tlie management of sneli raih-oad and warehouse 



§ 367. Said commissioners are hereby authorized 
to hear and determine all applications for the cancel- 
lation of warehouse licenses in this state, which may 
be issued in pursuance of any laws of this state, and 
for that purpose to make and adopt such rules and 
regulations concerning such hearing and determination 
as may from time to time by them be deemed proper. 
And if, upon such hearing, it shall appear that any 

' Vast good lias resulted ftom. Uie Birictly warehouse feature 
of Uie law. The business is much more equitably conducted 
now thau formerly, and the oppressive monopoly by which 
interior shippers were obliged to consign their grain to the 
elevator designated by the railroad company has been effectually 
broken up. 
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jiuMiP naitlioitbeman li^ been guilty of violating any 
l<iw ot tlii9 state concerning the business of public 
ViiiLlioui.einen, said cominisBioners may cancel and 
leioke the license of said public warebouseman, and 
iinmediitely notify tlie officer who issued snch license 
of such revocation and cancellation. And no person 
whose license as a public warehonseman shall be can- 
celed or revoked, aliall be entitled to another licensf, 
or to carry on this business in this state of snch public 
warehonaeman, until the expiration of six months from 
the date of such revocation and cancellation, and until 
he sliall have again been licensed: Provided, that thia 
section shall not be so construed as to prevent any such 
wareliousenian from delivering any grain on hand at 
t)ie time of such revocation or cancellation of his said 
license. Xnd all lieensea issued in violation of the 
provisions of tliis section shall be deemed null and 
void. 

g 368. Tlie property, boots, records, accounts, papers 
and proceedings of all snch railroad companies, and all 
public warehousemen, shall at all times, during busi- 
ness hours, be subject to the examination and inspec- 
tion of soeh commissioners, and they shall have power 
to examine, under oath or affirmation, any and all 
directors, officers, managers, agents and employes of 
any snch railroad corporation, and any and all owners, 
managers, lessees, agents and employes of soeh public 
ivarehouses, and other persons, concerning any matter 
relating to the condition and management of sncli 
business. 

§ 369. In making any examination as contemplated 
in this act, or for the pnrpose of obtaining information 
pursuant to this act, said commissioners shall have the 



>y Google 



KAlLliOAD JlKl) WAKKIIOUSK COMUISSIOMEKS. 2 10 

power to issue subpceiias for the attendance of wit- 
nesses, and may administer oatlis. In case any person 
sliall -willfully fail or refuse to obey sucli sultpcena, it 
sliall be the duty of the circuit court of any county, 
upon application of the said commissioners, to issue 
an attachment for such witness, and compel such wit- 
ness to attend before the commisBioners and give his 
testimony upon such matters as shall be lawfully 
required by such commissioners, and the said court 
shall have power to punish for contempt, as in other 
cases of refusal to obey the process and order of such 
court. 

§ 370. Any person who shall willfully neglect or 
refuse to obey the process of subpisna issued by said 
commissioners, and appear and testify as therein 
required, shall be" deemed guilty of a misdemeanor, 
and shall be liable to an indictment in any court of 
competent jurisdiction, and, on conviction thereof, 
shall be punished for each offense by a fine of not lees 
than £25 nor more than $500, or by imprisonment of 
not more than thirty days, or botli, in tlie disci-etion 
of the court, before which sncb conviction shall be had. 

§ 371. Every railroad company, and every officer, 
agent, or employe of any railroad company, and every 
owner, lessee, manager, or employe of any warehouse 
who sliall willfully neglect to make and furnish any 
report required in this act, at the time herein required, 
or who shall willfully and unlawfully hinder, delay or 
obstruct said commissioners in the discharge of the 
duties hereby imposed upon them, shall forfeit and 
pay a sum of not less than $100 nor more than $5,000 
for each offense, to be recovered in an action of debt 
in the name and for the use of the people of the state 
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of Illinois; and every railroad company, and fsvery 
officer, agent or employe of any such railroad company, 
and every owner, lessee, manager, or agent or employe 
of any public warehouse shall be liable to a like pen- 
alty for every period of 10 days it or he shall willfuHy 
neglect or refuse to make su(di report. 

§ 372. It shall be the duty of the attorney general, 
and the state's attorney, in every circuit or county, on 
the request of said commissioner^, to institute and 
prosecute any and all suits and proceedings which they, 
or either of them, shall be directed by said commis- 
sioners to institute and prosecute for a violation of 
this act, or any law of this state concerning railroad 
companies or wareliouses, or the officers, emploves, 
owners, operators or agents of any snch companies or 
warehouses.^ 

' Very lidle actual litigation lias so far been imdertakeD, In 
the first annual report of the railroad and -warehouse board 
occurs a sentence wliicli suggests the real difficulty in the way 
of the law's execution. It is as folloivs: "It appears, from the 
very reports of most of the railroad corporations, that the aet to 
prevent unjust discrimination and extortion in the rales for the 
transportation of freight, is systematically violated, inasmuch as 
higher rates are cliaiged from local than from competing or 
terminal points. Many complaints have been received on that 
head. In every instance have we turned the person complaining 
to tlie provision of tliat law which gives an action for a penalty 
of one thousand dollars to the party aggrieeed, but they have 
steadily declined to prosecute, giving as a reason that they did 
not want to give offense to tlie compaaies who had it in their 
power to deny them accommodations when most wanted, and 
could injure them in their business mucli more than the recovery 
of many penalties would benefit them. When required to give 
us an authentic statement of the cause of complaint, verified by 
affidavits, so that we might proceed under the fifth section of the 
act which enacts that proceedings for a forfeiture of the charter 
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g 373. All such prosecutions shall he in the name 
of the people of the state of Illinois, and all moneys 
arising therefrom shall be paid into the state treasury 
hy the sheriff or other officer collecting the same, anJ 
■the state's attorney shall be entitled to receive for his 
compensation from the state treasury, on hills to he 
approved by the governor, a sum not exceeding 10 per 
cfint. of the amount received and paid into the state 
treasury as aforesaid: Provided, this act shall not he 
construed bo as to prevent any person from prosecuting 
any qivl tain action as authorized by law, and of 
receiving such part of the amount recovered in snch 
action, as is or may be provided under any law of this 
stat«, 

§ 374. This act shall not he so construed as to waive 
or affect Uie right "of any person injured hy tlie viola- 
tion of any law in regard to railroad companies or 
warehouses from prosecuting for his private damages 
in any manner allowed by law. 

II. AVakeiiousic Law. 

g 375. D&tQ. of legislation and its conatitutional basis. 
370. Definition of public wareliouse. 

377. Weekly statement under oath. 

378. Inspection of stored property. 

370. Full weight must be delivered Ly tlie carrier, 
■180. Railways and grain delivery. 
381. Dalies of tlie general assembly. 

may be instituted upon any violation of its provisions, tliey 
failed to do so, witli one exception liercinaftcr to be mentioned." 
Tlio present board mecls the same difficulty. Tlie commission 
is simply auxiliary and supplemental. The only way to obviate 
the difficulty pointed out by the lioard is for sliippers to operate 
through a corporate organ izittion. 
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883. Producci-s; shippers; receivers. 

383. Chicago Board of Trade charter. 

!t8i. Legislatire functions ajid the commissioners. 

3Sa. Grain transportation statute. 

88G. Receiving grain by tlie carrier. 

387. Bills of lading must be explicit. 

888. "Weighing; penalty for refusal or neglect. 

389, Railroad company must provide scales. 

300. Penalty for not doing so. 

391, Delivering grain as consigned. 

303, Damages for refusal ; first offense. 

393. Penalty for Bubseqnent refusal. 

39-4. Appointment of a receiver by a court of cliancery. 

39-5. Changing the consignment in transit, 

SOB. Arrival of grain ; consignee. 

397. Common carrier comity enjoined. 

§ 375. On the 25th of April, 1871, the general 
assembly passed an act to regulate public ■warehouses, 
as defined in the thirteenth article of the constitution. 
The law went into effect July 1 of the same year. That 
statnte was two years later amended as regards grain 
grading.! xiie fall text of the wareliouse article of 
tlie constitution is as follows, tiz.:^ 

g 376. All elevators or storehouses where grain oi 
other property is stored for a compensation, whetlier 
the property stored be kept separate or not, arc 
declared to be public warehouses. 

§ 377. The owner, lessee or manager of each and 
every public warehouse situated in any towii or city 
of not less than 100,000 inhabitants, shall malie weekly 
statements, under oath, before some officer to be desig- 
nated by law, and keep the same posted in some 

' For tlie entire statutes, see Gross, vol. ii, chap. 100 ; also page 
189 of the official copy of tlie statutes of 1873. 
• Illinois Constitution, art. xiii. 
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conspicuous place in tlie office of sncli warehouse, and 
shall also file a copy ibr public examiuation in such 
place aa shall be designated by law, which statement 
shall correctly set forth the amount and grade of each 
and every kind of grain in such warehouse, together 
with such otlier property as may be stored therein, and 
what warehouse i-eceipts have been issued, and are, at 
the time of making such statement, ontstanding there- 
for; and shall, on the copy posted in the warehouse, 
note daily such changes as may be made in tlie 
quantity and grade of grain in such warehouse; and 
tlie different grades of grain shipped in separate lots, 
shall not be mixed with inferior or superior grades, 
without the consent of the owner or consignee tliereof, 

§ 378. Tlie owners of property stored in any ware- 
house, or holder of a receipt for the same, shall always 
be at liberty to examine such property stored, and all 
the books and records of the warehouse in regard to 
such property. 

§ 379. All raih-oad companies and other common 
carriers on railroads sliall weigh or measure grain at 
points where it is shipped, and receipt for the full 
iimount, and eliail be responsible for the delivery of 
such amount to the owner or consignee thereof, at the 
place of destination. 

§ 380. All railroad companies receiving and trans- 
porting grain in bulk or otherwise, shall deliver the 
same to any consignee thereof, or any elevator or 
public warehouse to wliich it may be consigned; jwo- 
vided such consignee or the elevator or public ware- 
house can be reached by any track owned, leased or 
used, or ■which can be used, by such railroad com- 
panies; and all railroad companies shall permit con- 
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nections to oe made with tlieir track, bo that any such 
consignee, and any public warehonse, coal bank or 
coal yard may be reached by the ears on said railroad. 

§ 381. It shall be the duty of the general assembly 
to pass all necessary laws to prevent the issue of false 
and fraudulent warehouse receipts, and to give full 
effect to this article of the constitntion, which shall lie 
libei-aUy construed so as to protect producers and 
shippers. And the ennmeration of the remedies herein 
named, shall not be construed to deny to the general 
assembly the power to prescribe by law such other and 
further remedies as may be found expedient, or to 
deprive any person of existing common law remedies. 

§ 389. The general assembly sliaU pass laws for 
the inspection of grain, for the protection of pro- 
ducers, shippers and receivers of grain and produce. 

§ 383. The legislation is in strict accord with these 
provisions, and has proved of inestimable value in 
overthrowing storage monopoly and reforming abuses. 
The Chicago Board of Trade had, by its cliarter, the 
inspection autliority vested afterwards in the general 
assembly, and the validity of the constitution on that 
point has been theoretically questioned, but practically 



§ 384. The power vested in the general assembly 
to establish grades tor grain inspection was delegated 
to tlie railroad and warehouse commissioners by the 
statute of 1S73. Upon that board devolves the duty 

' Tlie (lireetors of the board of trade called upon their official 
attorney, C. Hitchcock, for an opioioa on this subject, and in def- 
erence loliis advice and to the wishes of the people as expressed 
througli the fundamental law, the vested right in question was 
not asserted ' 
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of appointing a committee of appeals, and to fix tlie 
fees in cases of appeal, except that a maximum is fixed 
by law, namely: three dollars to each member of the 
committee for each case.^ 

g 385. It will he observed that the warehouse article 
of the constitution aims to connect certain railway 
abuses in the carriage of grain. The law has not been 
effective in all its parts, but has proved of great benefit 
even as partially enforced. The full text of tlie statute 
is as follows, viz.: 

§ 386. Every railroad corporation, diartered by or 
organized under the laws of this state, or doing busi- 
ness within the limits of the same, when desii-ed by 
liny person wishing to ship any grain over its road, 
shall receive and transport such grain in bulk, within 
a reasonable time,"and load the same either upon its 
track, at its depot, or at any warehouse adjoining its 
track, or side track, without distinction, discrimina- 
tion, or favor between one shipper and another, and 
without distinction or discrimination as to the manner 
in which such grain is offered to it for transportation, 

' It is wortliy of remark tliat wliilo the delegation to tlie com- 
missioners of duties assigned to tlie general assembly l)y the 
constitution ift railway matters was pronounced by the enemies 
of the policy unconstitutional, tbe adoption of the same policy 
in graitt grading was unchallenged In its validity. The espo- 
(liency, as well as legality of tbe policy. Is caaentiaily tbe same 
in both cages. It is impossible for legislation fo adapt itself to 
the varying demands of different times and occasions. A degree 
of elasticity in grain inspection and transportation cliarges if 
not indispensable, is certainly eminenUy desirable, provided 
only it can be obtained without opening wide the door to abuses 
and injustice. 
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or as to tlie person, warehouse or pluce to wlioin or to 
which it may he consigned.' 

g 387. And at the time sncli gi-ain is received hy 
it for transportation, such corporation shall carefully 
and correctly weigh the same, and issue to the shipper 
thereof a receipt or bill of lading for such grain, in 
which shall be stated the true and correct weight. 
And such corporation shall weigh out and deliver to 
such shipper, his consignee or otlier person entitled to 
i-eceive the same at the place of delivery, the full 
amount of such grain, without any deduction for leak- 
age, shrinkage or other loss in the quantity ot the 
same. In default of such delivery, tlie corporation so 
failing to deliver the full amount of such grain, shall 
pay to tlie person entitled thereto the full market value 
of any snclfgi-ain not delivered, at the time and place 
when and where the same should have been dehvered. 

§ 388. If any such coi-poration shall, upon the 
receipt by it of any grain for transportation, neglect 
or refuse to weigh and receipt for the same, as atbre- 
said, the sworn statement of the shipper, or his agent 
having personal knowledge of the amount of grain so 
shipped, shall be taken as tnie, as to the amount so 
shipped; and in case of the neglect or refusal of an^- 
such eoi-poration, upon the delivery by them of anv 
grain, to weigh the same as aforesaid, the sworn state- 
ment of the person to whom the same was delivered, 
or his agent having personal knowledge of the weight 

' It is worthy of note, as sliowing the value of statutory pro- 
visions supplemental to acknowledged common law principlea, 
that while this doctrine has been affirmed often and applied, its 
violation was habitual and open, prior to the stitnte. II is now 
very generally, if not uniformly, respected and obeyed. 
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tliereof, shall lie taken ns true -ah to the amount deliv- 
ered; and it' by such stiitements it shall appear that 
such corporation has iiiiled to deliver the amonnt so 
Bliown to be shipped, such coi'poration shall be liable 
for the shortage, and shall pay to the person entitled 
thereto the full market value of such shoilage, at the 
time and place -when and where the same should have 
been delivered. ^ 

§ 3S9. At all stations or places from which the 
sliipment of gi-ain by the road of any such corpora- 
tion sliall have amounted, during the previous year, to 
50,000 bushels or more, such corporation shall erect 
and keep in good condition for use, and use in weigh- 
ing grain to he shipped over its road, true and correct 
scales, of proper structure ami capacity for the weigh- 
ing of gi-ain by cai- load, in their cars. After the same 
shall have been loaded, such corporation shall carefully 
and correctly weigh each car upon which grain shall 
be shipped from such place or station, hoth before and 
after the same is loaded, and ascertain and receipt for 
the true amount of grain so shipped. If any such 
corporation shall neglect or refuse to erect and keep in 
use such scales, or shall neglect or refuse to weigh, in 
the manner aforesaid, any grain shipped in bulk from 
any station or place, the sworn statement of the ship- 
per, or his agent having personal knowledge of the 

' This provision is designed to cure a very serious evil ; but its 
L'nforcemeDt lias thus far been tlie exception, rather tlian the 
ru!e. No plan lias yet been devised wliicli would be apposite to 
rtll cases. The great diffieully seems to be the delay incident to 
weiRhing, although the expense would be no inconsiderable 
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amount of grain sliipped, shall be taken as true as to 
the amount so shipped. 

§ 390, In ease any railroad corporation shall neg- 
lect or refuse to comply with any of the requirements 
of sections 1, 2 and 5 of this act, it shall, in addition 
to the penalties therein provided, forfeit and pay for 
every such oliense, and for each and every day such 
refusal or neglect is continued, the sum of JilOO, to be 
recovered in an action of debt before any justice of the 
l>eaee, in the name of the people of the state of Illinois; 
such penalty or forfeiture to be paid to the county in 
which the suit i: brought, and shall also be required 
to pay all costs of prosecution, including such reason- 
able attorney's fees as may be assessed by the justice 
before whom the case may be tried. 

§ 391. Everyrailroadcoiporationwhiehshall receive 
any grain in bulk for transportation to any phico within 
the state, shall transport and deliver the same to any 
consignee, elevator, warehouse or place to wliom or to 
which it may be consigned or directed: Provided, 
such person, warehouse or place can be reached by any 
track owned, leased or used, or which can be used by 
such corporation; and every such corporation shall 
permit connections to be made and maintained with its 
track to and from any and all public warehouses where 
grain is or may be stored. » 

§ 393. Any such corporation neglecting or refusing 
to comply with tlie reriuireraents of this section, shall 
be liable to all persons injured thereby for all damages 
which they may sustain on that account, whether such 

I At first Uiia hlaw at warehouse monopoly was resisted, but its 
justice liaa been judicially recognizetl, and the desired reform 
is uow an accomplished fact. 
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damages result from any depreciation in tlie value of 
sEcli jiroperfcy hy siicii neglect or refusal to deliver 
such grain as directed, or in los3 to the proprietor or 
manager of any public warehouse to which it is directed 
to be delivered, and costs of suit, including snch reason- 
able attorney's fees as shall be taxed by the court. 

§ 393. And in ease of any second or later refusal 
of such railroad corporation to comply with the reqaire- 
mente of this section, saeh corporation shall be, by 
tlie eonrt, in the action on which such failure or refusal 
sliall be found, adjudged to pay for the use of the jieo- 
p!e of this state, a sum of not less than $1,000 nor 
more than $5,000, for each and eveiy failure or refusal, 
and this may he a part of the judgment of the court 
in any second or later proceeding against such corpor- 
ation. 

§ y94. In ease any railroad corporation shall be 
found guilty of having violated, failed, or omitted to 
observe and comply with the requirements of this sec- 
tion, or any part thereof, three or more times, it shall 
be lawful for any i>erson interested to apply to a court 
of chancery, and obtain the appointment of a receiver, 
to take charge of and manage such i-ailroad corpora- 
tion, until all damages, penalties, costs, and expenses 
adjudged against such corporation for any and every 
violation shall, together with interest, be fully satisfied. ' 

§ 395. AH consignments of grain to any elevator 
or pnblic warehouse shall he held to be temporary, and 
subject to change by the consignee or consignor at any 

' Tliis is tlie only instance in wliiclk the appointment of a 
receiver for a railway company is explicitly contemplated Ijy 
statute. Tlie subject of injunctions and receivers is treated in 
cliap. ii, division 4. 
15 
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time previous to the actual unloading of such property 
from the cars in -which it is transported, jl^otice of 
any change in consignment may be served by the con- 
signee on any agent of the railroad corporation having 
the property in possession, who may be in charge of 
the bneiness of such corporation at the point where 
snch property is to he delivered; and if, after such 
notice, and while the same remains imcanceled, such 
property is delivered in any way different from such 
altered or changed consignment, such railroad corpor- 
ation shall, at the election of the consignee or person 
entitled to control such property, be deemed to have 
illegally appropriated such property to its own use, 
and shall be liable to pay the owner or consignee of 
such property double the valne of the property so 
appropriated; and no extra charge shall be permitted 
by the corporation having the custody of such pro- 
perty, in conseqnenee of such change of consignment. 
§ 396, Any consignee or person entitled to receive 
the delivery of grain transported in bulk by any rail- 
road, shall have 24 hours, free of expense, after actual 
notice of arrival by the corporation to the consignee, 
in whicli to remove the same from the ears of such 
imlroad corporation, if he shall desire to receive it 
from the cars on the track; which 24 hours shall be 
held to embrace such time as the car containing such 
property is placed and kept by such corporation in a 
convenient and proper place for unloading. And it 
shall not be held to have been placed in a proper place 
for nnloading, unless it can be reached by the consignee 
or person entitled to receive it, with teams or other 
suitable means for removing the property fi-om the ears, 
and reasonably convenient to the depot of such railroad 
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corporation, at which it is accustomed to receive and 
unload merchandise consigned to that station or place. 
Nothing herein contained, however, shall be held to 
authorize the changing of any consignment of gi'ain, 
except as to the place at which it is to be delivered or 
unloaded; nor shall such change of consignment in 
any degree affect the ownership or control of property 
in any other way. 

§ 397. Every railroad corporation organized or 
doing business under the laws of this state, or authority 
thereof, shall receive and deliver all grain consigned to 
its care for transportation at the ci-ossings and junc- 
tions of all other railroads, canals and navigable rivers. 
Any violation of this section shall render any such 
railroad corporation, subject to the same penalty as 
contained in section 3 of this act. All laws in conflict 
with tliis act are hereby repealed.* 

III. ItAiLiK).VD Clause CoNSTrrL'TioN axd Legisi-atiojt 
OF 1873 Based TnEitEOK. 

g 398. Railway clause constitution. 

399. Eailroad offices and records. 

400. Personal property; no exemption allowed. 

401. No consolidation of competing railroads. 
403. Railways highways; General assembly. 

403. Fictitious increase of stock. 

404. Eminent domain. 

405. No discrimination ; Legislation. 

406. Legislation obsolete and operative. 

407. E.ttortiott in transportation by rail. 

' The warehouse legislation under the constitution of 1848 was 
brief and le*a speciflc tlian the more recent legislation on the 
subject. In principle and aim the two agree. For the legisla- 
tion under the constitution which was superseded in 1870, see 
Gross' Statutes, vol. ii, p. 788. 
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408. Unjust discrimination. 

400. The duty of uniformity enjoined. 

410. Penalties prescribed. 

411. Mode of action for the recovery of exemplary damages. 
413. Civil action for private damages. 

413. Railroad and warehouse commissioners. 

414. Schedule of reasonable maximum rates. 

415. Rules of eridence; precedence to suits under tliia statut>>. 
416 Term " railroad corporation " defined. 

417. Repeal clause. 

§ 398. A great inaiij hills were before the twenty- 
eighth general assembly of Illinois, designed to carry 
out the raili-oad clause of tlie constitution. Only one 
such measure was passed. It is proposed to give the 
full text of that law, but prior to doing so its consti- 
tutional foundation is submitted, as follows, via.:i 

§ 3i)9. Every railroad corporation organized or 
doing business in this state, under the laws or author- 
ity thereof, shall have and maintain a public office or 
place in this state for the transaction of its business; 
where transfers of stock shall be made and in which 
shall be kept, for public inspection, books, in which 
siiall be recorded the amount of capital stock sub- 
scribed, and by whom; the names of the owners of its 
stock, and the amounts owned by them respectively; 
the amount of stock paid in and by whom; the trans- 
fers of said stock; the amount of its assets and liabil- 
ities, and the names and place of i-esidence of its 
officers. Tlie directors of every railroad corporation 
shall, annually, make a report, under oath, to the 
auditor of public accounts, or some officer to be desig- 
nated by law, of all their acts and doings, which report 

' 111. Constitution, art 
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sliall include siieli matters relating to railroads as may 
be prescribed by law. And the general assembly shall 
pass laws enforcing by snitable penalties the provis- 
ions of this section. 

§ 400. The rolling stock, and all other movable 
property belonging to any railroad company or corpo- 
j-ation in this state, shall be considered personal prop- 
erty, and shall be liable to execution and sale in the 
same manner as the personal property of individuals, 
and the general assembly shall pass no law exempting 
any s\ich property from execution and sale. 

§ 401. No railroad corporation shall consolidate its 
Steele, property or franchises with any other railroatl 
corporation owning a parallel or competing line; and 
in no ease shall any consolidation take place except 
upon public notice given, of at least sixty days, to all 
stockholders, in such manner as may bo provided by 
law. A majority of the directors of any railroad cor- 
poration, now incorporated or hereafter to be ineorpo- 
i-ated by the laws of this state, shall be citizens and 
residents of this state. 

g 402. Railways heretofore constructed or that may 
hereafter be constructed in this state, are hereby 
declared public highways, and shall be free to all per- 
sons, for the transportation of their persons and prop- 
erty thereon, under such regulations as may be pre- 
scribed by law. And the general assembly shall, from 
time to time, pass laws establishing reasonable maxi- 
mum rates of charges for the transportation of passen- 
gers and freight on the different railroads in this state. 

§ 403. No railroad corporation shall issue any 
stock or bonds, except for money, labor or property, 
actually received, and applied to the purpose for which 
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such eorpoi-ation n-as ci-eated; and all stock dividends 
and other fictitious increase of the capital stock or 
indebtedneas of any sncli corporation, shall he void. 
The capital stock of no railroad corporation shall be 
increased for any purpose, except upon giving sixty 
days' public notice, in such manner as may he pro- 
Tided hy law. 

g 404. The exercise of the power, and the right of 
eminent domain shall never be so consti'ued or abridged 
as to prevent the taking, by the general assembly, of 
the property and franchises of incorporated companies 
already organized, and subjecting tliem to the public 
necessity the same as of individuals. The right of 
trial by jury shall be held inviolate in all trials of 
claims for compensation, when, in the exercise of the 
said right of eminent domain, any incorporated com- 
pany shaU be interested either for or against the exer- 
cise of said right. 

§ 405. The general assembly shall pass laws to 
correct abuses and prevent unjust discrimination and 
extortion in the rates of freight and passenger tariffs 
on the different railroads in this state, and enforce snch 
laws, by adequate penalties, to the extent, if necessary 
for that purpose, of forfeiture of their property and 
franchises. 

§ 406. The legislation in regard to the common 
carrier liability of railroad companies, based on the 
foregoing, is comprised in three statutes. The original 
freight act was pronounced void in its main feature by 
the supreme court, in tlie Chicago and Alton case. 
The original passenger act proved inoperative, and has 
been superseded by the statute of 1873, which makes 
provision alike for the prevention of freight, passeii- 
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gerand car service abuses. ^ The full text of tlie law 
of 1873 is as follows, viz.: 

§ 407. £e it enacted hy the People of the State of 
Illinois, represented in the General Assembly, If any 
railroad corporation, organized or doing businees lu 
this state under any act of incorporation, or general 
law of tliie state, now in force or which may hereafter 
be enacted, or any railroad corporation organized or 
which may hereafter he organized under the laws of 
any othei- state, and doing business in this state, shall 
charge, collect, demand or receive more than a fair and 
reasonable rate of toll or compensation, for the trans- 
portation of passengers or freight, of any description, 
or for the use and transportation of any railroad car 
npou its track, or any of the branches thereof, or npon 
any railroad within this state which it has the right, 
license, or permission to nse, ojxsrate, or conti-ol, the 
same sliall be deemed gnilty of extortion, and upon 
conviction thereof shall be dealt with as hereinat^er 
provided.^ 

§ 408. If any snch railroad corporation aforesaid 
shall make any unjust discrimination in its rates or 
charges of toll, or compensation, for the transportation 
of passengers or freight of any description, or for the 
use and transportation of any railroad car upon its said 
i-oad, or upon any of the branches thereof, or upon 
any railroads connected therewith, which it has the 

' For the full text of tUe original statutes referred to see Grosa, 
vol. ii, secUons 146-157. 

' The only noticeable feature of this section and the one imme- 
diately following is the reference to car service. Previous legis- 
lation to prevent railway extortion and discrimination made no 
direct allusion to this feature of transportation business. 
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riglit, license, or permission to operate, control or use, 
within this state, the same shall be deemed guilty of 
having violated the provisions of this act, and upon 
conviction thereof shall he dealt with as hereinafter 
provided. 

§409. If any such raih-oad corporation shall charge, 
collect, or receive, for the transportation of any pas- 
senger, or freight of any description, upon its railroad, 
for any distance, within this state, the same, or a 
greater amount of toll or compensation than is at the 
same time charged, collected, or received for the trans- 
jwrtation, in the same direction, of any passenger, or 
like quantity of freight of the same class, over a 
gi-eater distance of the same railroad; or if it shall 
charge, collect, or receive, at any point upon its rail- 
road, a Lighfer rate of toll or compensation for receiv- 
ing, handling or delivering freight of the same class 
and lilie quantity, than it shall, at the same time, 
charge, collect, or receive at any other point upon the 
same railroad; or if it shall charge, collect, or i-eceive 
for the ti'ansportation of any passenger, or freight of 
any description, over its railroad, a gi-eater amount as 
toll or compensation than shall, at the same time, be 
charged, collected, or received by it for the transporta- 
tion of any passenger, or like quantity of freight of 
the same class, being transported in tlie same direction, 
over any portion of the same railroad, of eqnal dis- 
tance; or if it shall charge, collect, or receive from 
any person or persons, a higher or greater amount of 
toll or compensation than it shall, at the same time, 
charge, collect, or receive from any other person or 
persons lor receiving, handling, or delivering freight 
of the same dass and like quantity, at the same point 
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upon ite I'ailroad; or if it ehall charge, collect, or 
receive from any person or persons, for the transporta- 
tion of any freight upon its railroad, a higher or greater 
rate of toll or compensation than it shall, at the same 
time, charge, collect, or receive from any other person 
or persons, for the transportation of the like quantity 
of freight of the same class, being transported from 
the same point, in the same direction, over equal dis- 
tances of the same railroad; or if it shall charge, 
collect, or receive from any person or persons, for the 
use and transportation of any railroad car or cars npon 
its railroad, for any distance, the same or a greater 
amonnt of toll or compensation than is at the same 
time charged, collected, or received from any other 
person or persons, for the use and transportation of 
any railroad car of "the same class or number, for a like 
purpose, being transported in the same direction, over 
a gi eater distance of the same railroad; or if it shall 
charge, collect, or receive from any person or persons, 
lor the iise and transportation of any railroad c'ar or 
cai-s upon its i-ailroad, a higher or greater rate of toll 
or compensation than it shall, at the same time, charge, 
collect, or receive from any other person or persons, 
for the use and transportation of any railroad car or 
cars of tlie same class or number, for a like purpose, 
being transported from the same point, in the same 
direction, over an equal distance of the same railroad; 
all such discriminating rates, cliarges, collections, or 
i-eceipts, whether made directly, or by means of any 
rebate, drawback, or other shift or evasion, shall be 
deemed and taken, against such railroad coi-poration, 
as prima J'acie evidence of the unjust discriminations 
prohibited by the provisions of this act, and it shall 
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not be deemed a suffieient excuse or justiflcation of 
such discriminations on the part of eueli railroad cor- 
poration, that the railway station or point at which it 
sliall charge, collect, or receive tlie same or less rates 
of toll or compensation, for the transportation of snch 
passengers or freight, or for the use and transportation 
of such railroad car the greater distance, than for the 
shorter distance, is a railway station or point at which 
there exists competition with any other railroad or 
means of transportation. This_ section sliall not he 
construed so as to exclude other evidence tending to 
show any unjust discrimination in freight and pas- 
senger rates. The provisions of this section shall 
extend and apply to any railroad, the branches thereof, 
and any road or roads which any railroad corporation 
lias the right, license, or permission to use, operate, or 
control, wholly or in part within this state: Provided, 
however, that nothing herein contained sliall he so 
construed as to prevent railroad corporations from 
issuing commutation, excursion or thousand mile 
tickets, as the same arc now issued by such corpora- 
tions.^ 

I This elaborate section has one idea running tlirousli it, viz. ; 
aaj discrimination in rates is unjust. Herein it joins issue witli 
the Cliicago and Alton decision. It is based upon tlie assump- 
tion tliat the difficulty of allowin"; any discrimi nation witiio\it 
practically abandoning tte doctrine of uniformity, is such tliat tlio 
only way to render effective the constitutional provision against 
unjust discrimination is to forbid all discrimination. All legis- 
lation, whether state or municipal, to prevent extortion on street 
coxa and in hacks is based on the same assumption. So arc laws 
and regulations designed to prevent tJie spread of oontaKJous 
3, the state forbids the importation of Texas 
IBS. That law cannot be executed without 
?(;eptional cases; neither could it be changed 
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^ 410. Any sueli rsiilroad corporation guilty of 
extortion, or of making any unjust discrimination as 
to passenger or freight rates, or tlie rates for the use 
and transportation of railroad ears, or in receiving, 
handling, or delivering freights, shall, upon conviction 
thereof, be fined in any sum not less than one thousand 
dollars ($1,000), nor more than five tliousand dollars 
($3,000), for the first ofiense; and for the second otiense 
not less than five thousand dollars ($5,000), nor more 
than ten thousand dollars ($10,000), and for the third 
offense not less than ten thousand dollars ($10,000), 
nor more -than twenty tliousand doUai-s ($20,000); and 
for every subsequent offense , and conviction thereof, 
shall be liable to a fine of twenty-five thousand dollars 
(125,000): Provided, that in all cases under this act 
either party shall have the right of trial by jury. > 

§ 411. Tlie fines hereinbefore provided tor may be 
recovered in an action of debt, in the name of the 

so iis to meet tliose exceptional cases without defeating the object 
of the statute. Tho legislature deems tiie evil of discrimiaation 
of sucli a Dttturc as to call for a similar application of tlie uni- 
formity doctrine. Tlie power of tlio legislature over this subject 
is discussed in chap, x, dlv. liL 

' Neither in this section nor in tbe act elsewhere is any allu- 
sion made to the forfeiture of franchise and property. The 
absence of legislation does not impair tlie force of the constitu- 
tional provision on that subjecL If the penal remedies herein 
laid down should prove unavailing to secure tie object sought, 
tlien the forfeiture penalty would be called into requisition. As 
the statute provides a fourfold grade of penalties, the reasonable 
presumption is that the general assembly intended tiio forfeiture 
penalty for the fifth offense. The passenger act previously 
referred to provided that extreme penalty for tho fifth ofifense. 
Such an enforcement of that e.ttreme penalty would be in liar- 
niony witii the Cliicago and Alton decision. 
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people of the state of Illinois, and there may be sev- 
eral counts joined in the same declaration as to extor- 
tion and unjust discrimination, and as to passenger 
and freiglit rates, and rates for the use and transporta- 
tion of railroad ears, and for receiving, handling or 
delivering freights. If, upon the trial of any cause 
instituted under this a«t, the jury shall iind for the 
people, thej shall assess and return with their verdict 
the amount of the fine to be imposed upon the defend- 
ant, at any sum not less than one thousand dollars 
($1,000), nor more than five thousand dollars ($5,000), 
and the court shall render judgment accordingly; and 
if the jury shall find for the people, and that the 
defendant has been once before convicted of a violation 
of the provisions of this a<;t, they shall return such 
finding with their verdict, and shall assess, and return 
with their verdict the amount of the fine to be imposed 
upon the defendant, at any sum not less than five 
thousand dollars ($5,000), nor more than ten thousand 
dollars ($10,000), and the court shall render judgment 
accordingly; and if the jury shall find for the people, 
and that the defendant has been twice before convicted 
of a violation of the provisions of this act, with respect 
to extortion or unjust discrimination, they shall return 
such finding with their verdict, and shall assess and 
return with their verdict the amount of the fine to he 
imposed upon the defendant, at any sum not less than 
ten tliouBand dollars ($10,000), nor more that twenty 
tlionsand dollars ($20,000); and in like manner for 
every subsequent offense and conviction, such defend- 
ant shall he liable to a fine of twenty-five thousand 
dollars ($25,000): Provided, tliat in ail cases under 
the provisions of this act, a preponderance of evidence 
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ill favor of the people shall be sufficient to authorize a 
vci'dict and judgment for the people. 

§ 412. If any such railroad corporation shall, in 
violation of any of the provisions of this act, ask, 
demand, charge or receive of any person or corpora- 
tion, any extortionate charge or charges for the trans- 
jwrtation of any passengers, goods, merdiandise or 
property, or for receiving, handling or delivering 
freights, or shall mate any unjust diserimination 
against any person or corporation in its charges there- 
for, the person or corporation so offended against may, 
for each offense, recover of such railroad corporation, 
in any form of action, three times the amount of the 
damages sustained by the party aggrieved, together 
with cost of suit and a reasonable attorney's fee, to bo 
tixed by the (.-OTil't where tlie same is heard, on appeal 
or otherwise, and taxed as a part of the costs of the 
ciise. ' 

§ 413. It shall be the duty of the railroad and 
warehouse commissioners to personally investigate and 
ascertain whether the provisions of this act are violated 
liy any railroad corporation in this state, and to visit 
the various stations upon the line of each railroad for 
tiiat purpose, as often as practicable; and whenever 
the facts, in any maniier ascertained by said commis- 
sioners, shall in tlieir judgment Warrant such prosecu- 

' This provision for damage to indemnifj' the complainant has 
(mmorous statutory precedents, and no question as to its consti- 
tutionality would ho entertained by tlie courts. It has been 
observed that in quite a number of cases one-half of the fines 
attached to the violation of a statute goes to tlie prosecutor. 
Experience lias siiown that qui tarn actions iiavc proved efficii. 
ciona, so far, certainly, as applied to tlie penal features of rail- 
way legislation. 
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tion, it eliall be the duty of said commissioners to 
immediately cause suits to be commenced and pros- 
ecuted against any railroad corporations which may 
violate the provisions of tliis act. Such suits and 
prosecntions may be instituted in any county in this 
state, through or into which the line of the railroad 
corporation sued for violating this act may extend. 
And such raih'oad and warehouse commissionei-s are 
hereby anthorized, when the facts of the case presented 
to them shall, in their judgment, warrant the com- 
mencement of such action, to employ counsel to assist 
the attorney-general in conducting such suit on behalf 
of the state. No such suits commenced by said com- 
missioners shall be dismissed, except said railroad and 
warehouse commissioners and the attorney-general 
shall consent thereto.^ 

§ 41i. The railroad and warehouse commissioners 
are hci-eby directed to make, for each of the railroad 
corporations doing business in this state, as soon as 
practicable, a schedule of reasonable maximum rates 
of charges for the transportation of passengers and 
freight and cars on each of said railroads; and said 
Bcliednle shall, in all suits brought against any such 

' Tiiis litigation clause, while it authorizes the Railroad and 
Warehouse Commissioners to commence suits for violation of 
the law, is no restriction upon the litigation rights of individuals. 
Nor is it a section of very much real importance. That board 
cannot tender any considerable aid to the people in the enforce, 
ment of the law. It is impossible for the state to stand in the 
place of the shipper. The commissioners cannot make any 
shipments in their official capacity. The shipper must flimish 
all the facts in the case, and that is precisely where the practical 
difBculty in the way of the law's enforcement arises. (See note 
to section 373.) 
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railroad coi-jwrations, wliereiii is in any way involved 
the charges of any such raih-oad corporation, for the 
transportation of any passenger or freight or cars, or 
unjust discrimination in relation thereto, be deemed 
and taken, in all courts of this state, as prima facie 
evidence that the rates therein Jixed are reasonable 
maximum rates of charges for the transportation of 
passengers and freights and cars upon the railroads for 
which said schedules may have been respectively pre- 
pared. Said commissioners shall, from time to time, 
and as often as circumstances may require, change and 
revise said schedules. "When any schedules shall have 
been made or revised, as aforesaid, it shall be the duty 
of said commissioners to cause publication thereof to 
be made for three successive weeks, in some public 
newspaper published in the city of Springfield, in this 
state: Provided, that the schedules thus prepared 
shall not be taken as prima facie evidence as herein 
provided until schedules shall have been prepared and 
published as aforesaid for all the railroad companies 
now organized under the laws of this state, and until 
the fifteentli day of January, A. D. ISTi, or until ten 
days after the meeting of the next session of this gen- 
eral assembly, provided a session of the general assem- 
bly shall be held previous to the fifteenth day of 
January aforesaid. All such schedules, purporting to 
be printed and published as aforesaid, shall be received 
and held, in all such suits, as prima facie the schedules 
of said comirjseioners, without further proof than the 
production ci' the paper in which they were published, 
together with the certificate of the publisher of said 
paper that tlio schedule therein contained is a true 
copy of the schedule furnished for publication by said 
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commissioners, and that it lias been published the 
above specified time; and any sucli paper, purporting 
to have been published at said city, and to be a public 
newspaper, shall be presumed to have been so pub- 
lished at the date thereof, and to be a public news- 
paper. 1 

§ 415. In nil cases under the provisions of this act, 
tlie rules of evidence shall be the same as in other civil 
actions, except as hereinbefore otherwise provided. 
All fines recovered under the provisions of this act 
shall be paid into the county treasnrj' of the coun^ 
in which the suit is ti-ied, by the person collecting the 
same, in the manner now provided by law, to be used 
lor county purposes. The remedies hereby given shall 
be regarded as cumulative to the remedies now given 
by law against railroad corporations, and this act shall 
not be construed as repealing any statute giving such 
]-emedies. Suits commenced under the provisions of 



'This section contains the delegation of legislative functions 
to the Raili'oatl and Warehouse Board, In tiie general asaemhiy 
liie constitutionality of the section was called in qnestion. Dili- 
gent anil tliorough research fails to discover a single authority 
in denial of the right of the legislature to thus delegate its func- 
tions in certain cases to a ministerial body. On Uio contrarj- 
nothing is more common. It lias often been done in tills stat^'. 
and in other states. Tlie New York reports contain many decis. 
ions recognizing the right of the leffislature to thus exercise its 
fiinctions by prosy, through a board of commissioners. Such 
hoards are clothed with a hiending of legislative, esecutive and 
judicial authority. They are created to perform certain speci- 
fied duties, and caiinotgo beyond the limits prescribed by statute 
Tlie general assembly -will convene before the Wth of January, 
1874, so that in this instance the schedule of the com in issi oners 
Will amount to a rccommendatinii lo the legiskturi;, raihcr than 
a latKlmiirk for Ihfe courts. 
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this act shall have precedence over all other business, 
except criminal business, ^ 

I 416. Tlie term "railroad corporation," contained 
in this act, shall be deemed and taken to mean all cor- 
porations, companies or individuals now owning or 
operating, or which may hereafter own or operate any 
railroad, in whole or in part, in this state; and the 
provisions of this act shall apply to all persons, firms 
and companies, and to all associations of persons, 
whether incorporated or otherwise, that shall do busi- 
ness as common carriers upon any of tlie lines of 
railway in this state (street railways excepted), tlie 
same as to railroad corporations hereinbefore men- 
tioned.^ 

§ 417. An act entitled "An act to prevent unjust 
(llscri mi nations and extortions in the rates to be 
charged by the different railroads in this state for tlie 
transportation of freight on said roads," approved 
April 7, A. D. 1871, is hereby repealed, but sucli 
repeal shall not affect nor repeal any penalty incurred 
or right accrued nnder said act prior to the time this 

' TLc Inst clause is specially important, as it enables prosecu- 
tors under the law, wlietlicr acting with or without the aid of 
the Railroad and Warehouse Commissioners, to push tlieir rights 
to a speedy recognition. The docket of the courts is so cura- 
I)Crcd that this precedence would he of very considerable aid in 
overcoming tlie law's delays. 

' The first half of this section is an exact copy of *Jie (iefini- 
lion of tlic term "railroad corporation," as found in the statute 
set aside by the Chicago and Alton decision. The second clause 
is addition. The importance of the amendment Is shown under 
the head of "Transportation Companies." 
16 
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;u:t takes effect, nor any proceedings or prosecutions to 
i^ntbrce such rights or penalties.' 

' Tlic last clause of this section is \a accorduiice with ilio cus- 
tom in sucli cases. Sometimes such qualifjiuf^ fuaturc of ii 
repeal clause is of very great importance. In tliis instance it is 
:iii empty form, as no cases arising under tlie repealed act arc 
being prosecuted, or are likely to be. It is entirely safe to say 
that whatever railway litigation may be further had under the 
legislation which it is made the especial duty of this commission 
to enforce will be prosecuted under the statute of 1873, if under 
any existing aet of the general assembly. 
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CHAPTER Vill. 

DOCTRINE OF UNIFORMITY. 

S 4ia. Illinois !aw tlic common law. 

419. CUartcrs and restrictions. 

420. The opinion of Cliief JiLstice Cat<i_\. 

421. Present pertinence. 

432. Wumeroua autliorities. 

433. Lord Cliief Justice Mansfielb 

434. Tlie doctrine of England and America. 
425. lleasottable charges. 

430. An early Americaa ease. 

427. Special charters under common Ituv. 

438. Cliarters simply declaratory. 

429. The opinion of Mr, Justice Stoon-c 

4M. Conclusion therefrom. 

4ai. Eren handed justice. 

§4 IS. The distinctive feature of railway law in 
Illinois is tho doctrine of uniformity, Tvliich may be 
termed tlic underlying principle of the railway clanse 
of the constitution, and of the transportation statutes 
Miibsequently eiiactod. It is this doctrine and the per- 
sistent effort to eiiforce it that has given Illinois pra- 
cminenee in the railway agitation of tlie day. In 
tracing the details of the liabilities of railroads as 
common carriers, frequent attention has been called to 
the obligation of the carrier to do husiness on a reason- 
able and impartial basis, but the subject is of such 
importance that it is tliought best to pi-esent tlie doc- 
trine as held by the courts generally, in a distinct 
chapter, and with as much fullness as is consistent 
with tlie purpose of this treatise. 
(24.3) 
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§ 41 y. Some of tLe earlier railroad charters expressly 
i-eaerved to the state the right to regulate the freight 
and p^senger tariffs. No railroad was built, howevei", 
under any such diarter. Tlie greater part of the lines 
now in operation were constructed under charters in 
which the corporations themselves are expressly author- 
ized to regulate the matter to suit themselves. No 
qualifications or r^trietions are to be found in a single 
one of the many charters under which all the railroads 
were built prior to 1870, and some since. And what 
is true of existing Illinois railroads holds true of nearly 
all the railroads of the country. But this does not 
o-ive to any railroad the right to make exorbitant 
charges, or to discriminate against any person or 
locality in violation of the common law as it applies 
to common carriers. This was the doctrine of the 
supreme court of Llinoia in the case of the Chicago, 
li-urlington <& Quincy E. B. Oo. v. Parks, 18 111., 460, 
in which the duty of railway companies to establish 
reasonable and uniform tariffs is clearly enunciated, 
and their right to arbitrarily oppress a citizen by 
charging him an unusual price is emphatically denied. 
§ 430. Tlie language of Mr. Justice Caton upon 
this point is deser\-ing of more than passing notice. 
That eminent jurist, in pronouncing the opinion of 
the court, says, p. 464: "Several questions of consid- 
erable public importance arise upon this record, and 
have been considered by this court. The railroad com- 
j)any has the right, by its charter, to fix the tariff or 
fare, which it shall receive for carrying passengers and 
freight upon its road. These charges, however, must 
1)0 uniform ; that is, the charge should be the same tor 
idl persona eimilariy situated, and for all freights of a 
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like kind and quality, for a given service. Tliey may 
divide passengers and freiglite into classes, with descrip- 
tive distinctions, and charge different rates for different 
classes, for a given service, bnt the charge should be 
uniform upon all persons and freights embraced within 
each class. Thus may every one know what he has to 
pay, beforehand, for passage or freight, by inspecting 
the table of classes and charges fixed by the company. 
Tiiey may not say that they will charge A twice as 
much as they do the pnblic in general. Wliile they 
show favor fo individuals or classes, by carrying them 
free or for half price, if they choose, they cannot be 
allowed to arbitrarily oppress an individual, by charg- 
ing him an unusual price, simply because it is him." 

§ 421. Thus was announced, in a judicial opinion 
of the supreme court of tliis state, delivered as long 
ago aa 1857, the obligation of railways to observe the 
rnle of uniformity in their eliarges, and to avoid unjust 
iliseriminations. And while, it is true, the question 
of discrimination is passed npon only as between per- 
sons, and not as between localities, in other respects 
the opinion of the court establishes the same doctrine 
as a common law principle, which has been incorpora- 
ted into the recent legislation, viz.: the rule of uni- 
formity and the prohibition of unjust discriminations 
in the carriage of freight or passengers. It is also 
worthy of note that this opinion was rendered in a 
ease whei-e the railway company was vested, by its 
charter, with full control over its freight and passenger 
rates. 

§ i22. The duties incumbent by the common law 
upon all carriers, whether by land or water, whether 
railways, steamboats or stage lines, are plain, Fore- 
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!iiost of these is their duty to receive passeiigei-s and 
troods, and to cany t]iem for a reasonaljle reward. 
Tiie qneBtion of tlie reasonableness of the rate charged 
is of the very essence of tlie relation between the par- 
ties. And the common law doctrine may be regarde<l 
as too well estabEshed to admit of controversy, that 
tlie carrier can charge only a reasonable compensation 
fur services rendered.^ 

§ 423. A brief review of some of the leading cases 
in support of the principle above enunciated may not 
be amiss, and will certainly ser\'e to fix tlie principle 
itself more clearly in the mind of the reader. In 
JIarns v. Pachwood, 3 Taunt., 264, we have the high 
authority of Lord Chief Justice MANSFiEUiin support 
of the proposition that carriers have not an unlimited 
iliscretion to'cbarge such rates as they may see fit, but 
that the rates eatablislied must be nnifonn. He says: 
'■ It would, however, be useless to pass any such statutes 
to limit the price of carriage, if the carrier be at lib- 
erty to cliarge what he pleases; the price must be 
I'easonable." ^ And Mr. Justice Laweekce, in the 
same case, while conceding the right of carriera tt» 
cliarge a greater price for transporting goods of greater 
value, says: "I would not, however, have it under- 
stood that earners are at liberty by law to charge 

' See in support of tliia proposition, 3 Kent's Com. 590 ; Story 
oil Bailments, §508; Harris «. Packwood, 3 Tannt. 2G4; Eilcj-i'. 
Ilorne, 5 Bing. 217; Cole n. Goodwin, 18 Wend. 3G1, opinion (if 
Mr. Justice Cowiif; Parkem. BrisiolandEieterHy. Co, 6Escli. 
703 ; Parker n. Great TVestern liy. Co. 7 Manning & Granger, 253 ; 
Lamar D. New York and Savannnli Steamship Co. IG Ga. 558: 
Sanford c. The Catawissa E. K. Co. 24 Pa. St. (13 Harris), 378 ; 
Shipper ii. The Pennsylvania R It. Co. 47 P.i, St, 338. 

» Harris u. Packwood, S Taunt. 264, 
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whatever tliey please: a carrier is liable by law to carry 
eveiytliing which is brought to him, for a reasonable 
sum to be paid for the same carriage; and not to extort 
what he will." 

§ 424. Indeed, both in England and America, the 
question of determining ivhether a. earner has made 
reasonable diarges has repeatedly been before the 
■ courts, and their jurisdiction^ to pass upon the reason- 
ableness of the rates charged is well established. Thus 
in Parlicr u The Bristol d: Exeter By. Co., 6 Exch., 
703, the question involved was -whether plaintiff had 
been overcharged by the railway company, and this 
question was left to tlie decision of a jurv.^ In this 
case the company was required by its charter to charge 
all persons equally under the same cireumBtances. By 
the scale bill of the company certain rates were fixed 
for the transportation of freight, and the bill contained 
a foot note to the effect that where goods were collected 
and delivered by the pai'ties themselves, a deduction 
ivould be made of a specific sum pei- ton. Plaintift' 
collected and delivered his own goods; and demanded 
a hirger deduction than that mentioned in the scale 
bill, and had invariably paid the amount demanded by 
the company under protest, and brought his action to 
recover the excess. It was objected by the defendant, 
among other things, tliat the action for money had and 
i-eceived would not lie; but tlie court held that the 
plaintiff was entitled to maintain the action for such 
amount as the jury should think had been overpaid by 

' By tills 13 not meant fliat Hie courts liave esclusive jnrisdic 
tion. That is a point to be discussed under tiic liead of "Legis- 
lative Jurisdiction." 

' Parker b. Brislol and Exeter K, 11. Co. Escli. 703. 
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him. And tbc court refused to disturb the finding of 
the jury upon this point, and denied a new tr'al. 

§ 425. And in Parker i>. The Great Western By. 
Co., 1 Manning & Granger, 253, tlie jurisdiction of 
tho court over the question of the reasonableness of 
tlie charges made, and whetlier unjust discrimination 
was shown in tlie rates, was recognized, and the whole 
question was passed upon by the court as a judicial 
question, although the company was empowered by its 
charter to fix its own charges.! So in Parker v. The 
Great Western By. Co., 8 Eng. L, & Eq., 426, and 
Edwards v. same, lb. 447, both of which cases were 
decided by Lord Cliief Justice Jervis, the reasonable- 
ness of charges and tlie justice of discrimination were 
the chief points determined by the eourt.^ 

§ 426. One of the earliest American cases in which 
the same doctrine is recognized, is Lamar v. NewYork 
i& Savannah Steamship Co., 16 Ga., 55S. Her« the 
object of inquiry was, whether the freight asked was 
the usual freight, and whether tlie carrier might, in 
case of packages of extra value, charge an extra price. 
And the decision of the c'onrt is based expressly upon 
the fact that tliey find tlie price asked to be a reasona- 
ble and the usual price for the transportation of the 
particular kind of goods in question,^ 

§ 427. It is to be observed, however, with reference 
to the English cases above cited, that the charters of 
the companies, as is the case with most English rail- 
way charters, limit the right of the companies in fixing 
their rates to tlie establishing of reasonable charges, 

' Parker v. Great Wes(«m R R. Co, 7 ManninK & Gran^r, S53. 
' Ibid, and Eng. L. & Eq. 428; Edwards v. same, Ibid. 447. 
• Lamar n. New York and Savannah Steamsliip Co. 16 Ga. 55a 
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and provide, also, tliat no unjust discriminations ehall 
1)6 made. Similar provisions have in some instances 
been inserted in the charters of railway companies in 
tliis conntrj, especially in Pennsylvania. It is pro- 
posed, therefore, to consider in brief the effect of such 
provisions as hearing upon the common law liabilities 
of the railways. 

^ 428. So far from changing or modifying the 
common law doctrine, it is believed that the only effect 
of these hmitations in the cliarter is to recognize and 
declare as law principles whieli derive their origin 
from the common law and exist independent of 
statutes. The case of Sandford v. The Catawiasa 
li. li. Co., 24 Pa. St. (13 Harris,) 378, is a ease of 
great importance in illustration of the doctrine eon- 
tended for, and recognizes in clear and unmistakable 
terms the common law duty of railways to transport 
for all alike and without distinction. In this case the 
charter of the railroad expressly provided that it 
should be the duty of the company to transport alt 
freight " so tliat equal and impartial justice shall be 
done to all owners of property by the said company." 
But the conrt held that this clause of the charter was 
merely declaratory of the common law. The language 
of Cliief Jiistice Lewis upon this point is as follows: 
* * * " But wherever a charter is granted for the 
purpose of constructing a railway, and the corpora- 
tion is clothed with the power to take private property, 
in order to carry out the object, it is an inference of 
law from the extent of the power conferred, and the 
subject matter of the grant, that the road is for the 
public accommodation. Tlie right to take tolls is a 
compensation to be received for the benefits conferred. 
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If the public are entitled to these advantages, it results 
from the nature of the i-iglit, that the benefits shoald 
he extended to all alike, and that no special privileges 
should be granted to one mau or set of men, but 
(Jenied to others. Tlie special stipulations inserted in 
charters for the purpose of securing these rights, are 
placed there in abundance of caution, and afRrm 
nothing more than the common right to equal justice 
which exists independent of such provisions. Of this 
character is the declaration in the charter of tlie rail- 
way company before us, which requires it to transport 
articles ' in tlie order in which ' it ' shall be requested 
to transport the same,' ' so that equal and impartial 
justice shall be done to all owners of property,' ' who 
shall pay or tender the toll and freight due under this 
act,' The supposed necessity for such provisions in 
charters granted in this country and in England proves 
nothing more than that the law-makers in both coun- 
ti'ics were aware of the difficulty in holding large 
corporations to those common obligations of justice 
whidi individuals feel bound to acknowledge without 
legislative enactment."* 

§ i29. The same doctrine is affirmed in Skipper v. 
Tli6 Pennsylvania E. B. Co., i1 Pa. 8fc. 3S8. In this 
case, Mr. Justice Steokg, now on the national bench, 
pronouncing the opinion of the court, says: "The 
charter of the defendants, authorizes them, from time 

' SnndforJ c. Catawissa It. E. Co. 21 Pa. St. (13 Harris.) Here 
M'o have CQunciated in clear and unmistaiiable terms tlie doctrine 
that railways arc incorporated for the use and ia tlie interests of 
the public ; in other words, that they are quasi public corpora- 
lions, with the performance of public functions and dutioa 
incumbent upon tlicm. 
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to time, to establisb, demand and receive Bucli rates 
of toll or other compensation for tlie use of their road 
and for tlie motive power, and for the transportation 
of passengers, merchandise and commodities, as to the 
president and directors shall seem reasonable, not 
exceeding a maximum prescribed. There is no express 
stipnlation that the rates and charges shall be equal to 
aJl who may offer goods for transportation over the 
road. Such stipulations are common in English rail- 
way charters, and they are found in some cliarters of 
railway companies in this country. They are, how- 
ever, bat declaratory of what the common law is. It 
was so said in Sandford, v. The Catavnssa, H. li. Co., 
12 Ilairis, 378, and there is certainly good reason for 
denying bucIi companies the power of discriminating 
between persons dffering goods for transportation. 
It seems to be implied in tlie power given tliem to 
establish reasonable rates that the rates must be fixed 
equal and impartial." ^ 

§ 430. It is thus manifest, from an examination of 
the authorities, both English and American, tliat rail- 
way companies, in their capacity as common carriers, 
aio hedged about by certain definite limitations, sub- 
ject to which they hold and exercise their franchise, 
and beyond which they dare not pass without rendering 
themselves amenable to the process of the courts. 
Foremost of these limitations is their obligation to 
carry for reasonable rates and without unjust discrimi- 
nation, either as to persons or localities. It is an 
obligation ante-dating chai-ters and statutes, and find- 
ing its origin only in the common law. Statutes (and 

Ibid.; Shipper t. Pcnasylvaniu K. R, Co. 47 Pa. St. 338. 
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cliartcrs) have simply declaretl and empliasizeil what 
already existed, 

§ 431. Fi-om all this it follows that every railroad, 
whatever its charter on the one hand, or the statutory 
law on the other hand, is entitled to receive only a fair 
and equitable compensation for the business transacted 
as common carriers. Oppression, whether by a cor- 
poration or by an individual, is not to be tolerated. 
All our railroads, then, are upon essentially the same 
basis. The new companies can claim under common 
law all that really belongs to the old companies, under 
their chartei-s, "When subjected to close judicial analy- 
sis it is found that, while the charters emphasize the 
rights of the railroads, and the constitution the rights 
of the people, neither does more than to recognize and 
bring out conspicuously a feature of the common la.-\v. 
One is the counterpart of tlie other, so far, at leaet, as 
concerns the principle of justice on which railway 
tariffs must be based to be lawful. However variant 
with this interested parties may maintain, no intelligent 
controvei-sy upon tin's fundamental point is possible. 
The doctrine, as laid down in the decisions quoted, 
h;ia never been denied in any decision, English or 
American, 
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CHICAGO AND ALTON CASE. 



I. Peelijiisaby Statements and Akoumest of 

COUNSKL. 

§ 432. Importance of and iiitcreat in the case. 

433. Misapprehension B of its nature. 

434. Tlie bench; Full title of tlie case. 

435. Argument for the appellant. 

43G. The compaay's right to regulate its own cliarges. 

437. The charter contract. 

438. Discrimination may be just. 

4S9. Exclusiye Jurisdiction claimed for tlie judiciary. 

440. Police power of the state restricted. 

441, Argument for the respondents. 

443. Corporations subject to the goTerninent. 

443. Legislative authority inalienable. 

444. Limitations of legislative autliorily. 

445. The legislation and unjust discrimination. 
448. Presumption and charters. 

447. Railways, highways; Consequent deduct ion . 

§ 432. Ko railroad company in Illinois so niueli as 
] retended to pay any heed to either the passenger or 
Ireight statutes of 1871. There is some semblance of 
lespect for the statute of 1ST3. The difficulty in tlie 
Hay of enforcing those laws was stated by the Rail- 
load and Warehouse Commissioners in their first 
leport.i Tlie only case which reached final adjndica- 

' See note to section 373 

(3.13) 
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tion was that of tlio CUccujo <& Alton It. R. Co. r. 
The 2'eo^le. The opinion iiled in that case attracted 
more attention than any state decision ever rendered 
in tills country. It was, or rather is, essentially national 
in the range of its importance. The issue of law 
joined was so broad and vital that the ease might fitly 
1)0 called Railroad v. People. Popular interest hail 
not been so generally drawn to and centered in a 
judicial iittei-ance since the rendering of the Dred 
Scott decision of nearly twenty years ago. 

§ 433. With the exception of the Dai-tmouth Col- 
lege decision, no case was ever more thoroughly mis- 
understood and misrepresented, and that without beinj; 
it all obscure in its utterances. The scope of its posi- 
tive declarations is narrow, as compared with tliepro- 
IJOsitions enunciated by counsel. 

§ 434 The opinion of the court was delivered by 
Chief Justice LawjiEHCE. It was filed on the 22d day 
of February, 1873, tlie full bench concun-jng. The 
court as then constituted consisted of Chaeles B. Law- 
rence, PlNKKEY II. WaLKEE, SmXEY EeEESE, WlLLIAJt 

K. McAllistjle, Antuoot Thornton, BekjamikK. Suel- 
DON and John M. Scott. » The complete title of tlic 
case is " The Chicago and Altoti Railroad Company 
vs. 7^6 People, ex. rel. Gmtams SCoerner, Richard J'. 
Morgan, Jr., and Pavid S. Pammond, Railroad aw? 
WareJiause Commissioners." 

§ 435. As the facts in tlie case ai-e given in tlie 
decision, it is only necessary in presenting the argu- 
ments of counsel to state the propositions laid down 

' Hon. Sidney Breesb is at tlie present time Chief Justice, 
and the places of Messrs. Lawbence and TnoRSTOS are now 
fiilGd by Alfred M. Cbaib and John M. Schofield, 
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iind tlie authorities cited, as given in the Ohie<njo 
Legal H'ews. It wae contended by the coniieel for the 
appellants as follows, viz.: ' 

§ 436. The appellant, by the several acta of the 
general assembly set forth in its plea, was expressly 
iititlioi'ized to lix, charge anJ receive such rates of toll 
for all passengers and property transported, as its pres- 
ident and directors should from time to time establish. 
Cases were cited in the court below to show that legis- 
lative grants are strictly construed— a proposition iifit 
denied but having no application in a case wliere 
notbing is claimed by constrnction or implication,- 

§ 437. The authority granted to tlie appellant to 
charge and i-eceive such rates of toll for the transport- 
ation of freight and passengers as its president and 
directors should from time to time establish, was a 
eonti-act between the state and the appellant^ 

^ 43S. Charging a greater compensation for ti-JiiiB- 

I The cnansel for the company was Hon. Corodon Eeckwitli. 

' Billings n.The Pn)vi(leiiceB!ink,4 Peters, 514; Charles River 
ISridgo e. Warren Briago, 11 Peters, 548; The Binjfhamplon 
Bridge Case, 3 'Wailace, 51. 

= Fletcher c. Peck, 6 Cranch, 87; New Jersey b. Wilson, 7 
Cranch.lOi; Dttrtmoutli College n. Woodward, 4 Wheaton, 518; 
Riehmond, etc. li. K. Co. c. Lonisa It. B. Co. 13 Howard, 71; 
Bingliamnot Bridge Case, S Wallace. 73; Homo of the Friend- 
less V. Rouse, 8 Wallace, 430; 3 Parsons on Contracts, p. 537, 531 
ct seq.; Boston and Lowell R li. Co. s. Salem and Lowell R. TL 
Co. a al. 2 Gray, 1-33; Sweatt v. Boston, Hartford and Erie R H. 
Co. et al. Am. Law Beuiem, Oct 1871, p. 160; 1 Hedfield on Rail- 
ways, p. 53; Whiting v. Sheboygan and Fond du Lac R R. Co. 
15 Wis. 181 ; Talbot c. Hudson, 10 Gray, 417; Reddall o. Bryan, 
14 Md. 444; People v. Salem, 20 Mich. 496; Raih-oad Co. c. Mc 
Clure, 10 Wallace, 511. 
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porting persons and property a eliorter distance tlian 
for a longer one, is not necessai'ilj nnreasonable nor 
an unjust discrimination. ^ 

§ 439. The judicial department of the government 
has the sole authority to determine between the public 
and the appellant what rates are reasonable, and what 
!ire unreasonable, and what discriminations are just 
and what are unjust.^ 

§ 440. The power of the general assembly to pass 
all such laws as are necessary to promote tlie health, 
safety, morals, good order and general welfare of the 
inliabitants of the state, did not authorize the passage 
of the act of April 7, 1871.' 

§ 441. The counsel for the respondent submitted 
the following propositions and authorities, viz.: * 

§ 442. Corporations are subject to government and 

' Attorney Genera! p. Birmingliam anil Derby Junction E. R. 
Oo. 2 English Railway Cases, 134 ; Ransorae's Case, 1 C. B. (N, 
S.) 437; Oxlado's Case, 1 C. B. (N. S.J 454; in re Catetham Ry. 
Co. 1 C. B. (N. S.) 410; in re Harris and the Cockermoulli R. R 
Co. 3 C. B. (N, S.) 693; in re Jones and Eastern Counties R. R. 
Co. 3 C. B. (N. S.) 719; Hozier e. Caledonian R. R. Co. Scolcli 
Sessions Cases, 17 vol. (N. 8.}803; Stricln). Swansea Canal Co. 16 
C. B. (N. S.) 345; act of 8 and 9 Vict. c. 28; in re Oxiade and N. 
B, R. R. Co. 15 C. B. (N. S.) 80 ; in re Nicholson and G. W. R. R. 
Co. 5 C. B. (N. a.) 306; Basendaio w. The Londoa and 3. W.RR 
Co. 1 L. R Exch. 137. 

' Commonweal til v. Pi-oprietors of N. B. Bridge Co. 2 Gray, 
;i30 ; State d. Noyes, 47 Me. 304 ; Wash ington Bridge Co. -o. State, 
18 Conn. 53. 

' Cooley on Con. Lim, pp. 85, 86, 87 ; Live Stock, etc. Associa- 
lion V. CrcsceW City, etc. Co. 1 Ahbott Cir. Ct R. 388, s. c. 3 
Chicago Legal Newi, 17; Commonwealth v. Alger, 7 Cusii. 84; 
Yates 0. Milwaukee, 10 Wall. 497. 

' The counsel for the people were Hon. J. H. Rowel!, State's 
Attorney, Hun. R, M. Benjamin and Hamilton Spencer, Esq. 
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subordinate to legislation, precisely the same as an 
individual or natural person. ' 

§ 443. Legislative authority is a trust -whieli the 
legislature cannot ivrevocably delegate or abandon. It 
may authorize its exercise through agents of the pub- 
lic, but sueli agents must of necessity remain subject 
to public control.^ 

§ 444. This legislative authority which cannot be 
delegated or abandoned — which is a trust confided by 
the people to the legislature — has the same extent and 
is the same unlimited power in regard to legislation 
which i-esides in the British Parliament, except where 
restrained by written constitutions.* 

§ 445. The prevention of unjust discrimination and 

' Providence Bank v. BilUnga, 4 Peters, 583; Thorp v. R. & B. 
H. R. Co. 27 Vermont, 145; W. River Bridge Co. «. Dix, S How- 
«nl, 553; Bank of Republic *. Co. of Hamilton, 31 Hi. 58. 

'Fletcher c. Peck, 8 Crancli, 8T; Goszler c. Corporation of 
Georgetown, 6 Wheaton, 507 ; Charles Eiver Bridge Co. v. War- 
ren Bridge Co. 11 Peters, 430; East Hartford i>. Hartford Bridge 
Co. 10 Howard, 534; Eiclmiond, etc. R. R. Co. n. Louisa R. R. 
Co. 13 Howard, 00; Piscataqua Bridge v. N. H. Bridge, 7 N. H. 
OTi; Brewster v. Hough, 10 N. H. 138; Presbyterian Ciiurcb r. 
City of N. Y. 5 Cowcn, 538; Stuyvesant o. Mayor, elc. of N. T. 
7 Cowcn, 606; Mott. c. Penn. R R. Co. 30 Pa. St. 85; Toledo 
Hank V. Bond, 1 Ohio St. 659 ; Ohio L. Ins. and T. Co. v. Debalt. 
16 Howard, 431; Coolej-'s Cons. Lira. 383; New Jersey f. Wilson, 
7 Cranch, 164; Washington University v. House, 8 Wallace, 443. 
13 Wallace, 551. 

'Calder v. Bull, 3 Dallas, 38G; Cochrane v. VanSuriay, 30 
Wend. 382; Braddee t. Brounfield, 3 Watts. and8erg.371; Har- 
vcy V. Thomas, 10 Watts. 63: Blanchamp v. The Slate, 6 Blackf. 
2X ; Doc E. Douglas, 8 Blackf 10 ; Thorpe e. R. & B. E. K. Co. 
37 Vt. 143; 1 Kent, Comm, 448; Cooley Const. Lim. 87; Com. 
monwealtli s. Duanc, 88 Mass. 1, 
17 
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extortion eomcB within tlie Jegitimate exercise of tlie 
])oHcG powers of the state. ^ 

§ 446. It cannot be presumed tliat the legislature 
intended irrevocably to part with the power of pre- 
venting by legislative enactment unjnst discrimination 
between communities or individuals.^ 

§ 447. ^Railways are improved public highways, 
and therefore can be constructed by the aid of the right 
of eminent domain. Eailroad companies are public 
iigents created for tlie practical adrainistratioa of the 
public pi-operty (I'Jght of way) put into their hands as 
such agents to be administered to subserve public 
interests and therefore ]Tinst remain subject to public 
control.^ 

' Thorpe o! R. J; B. K. K. Co. 37 VI, 150; .Mayor of Baltimore 
p. State, 13 Maryland, 389, 5 Howard, 583; Co mm on wealth p. 
jUger, 7 Cuslxing, 84; People s. Mayor of N. Y. 33 Barbour, 103; 
Miaa. R.K. Co. d. McClelland, 35 111. 142; G. & C. U. R. R. Co-n. 
Apploby, 28111. 282; Bamett.I>ill,33 111.264,380; aamee.Loomiii, 
13 111.548,550; I. & C. R. R, Co. c. Kcrche-pal, 16 Ind.85; Pei>- 
plc V. Draper, 35 Barbour, 374; Vcazie i-. Mayo, 45 Me. 580; 
Commonwealtli fl. Tewkabury, 11 Met. 55, 57; Dingraan b. Peo 
pie, 51 III. 273. 

M6 Howard, 435; 4 Peters, 514; II lb. 548; 3 > 111. 143; Brad. 
Icy ?>. N. Y. & N. H. R. R. Co. 31 Conn. 204; Mohawlc Bridgi: 
Co. V. U. & 8. R. R. Co. Paige, 554; 37 Vt. 149; 3 Eedf. im 
Railways, 408 ; 3 Grccnicars Cnise, 67. 

>Dyer v. Tuskftlooaa Bridge Co, 3 Porlcr (Ala.), 303; Vatt.l 
Lib. i. Cap. 20 8. 340; Bjnkorsbock, Lib. i, Cap. 15; Domat 
ISook i, TLL 8; 8. 1. R. R. Co. v, Dayls, 3 Dev. and Bat. (N. C) 
4fi9; Sanfordji. R.R. Co.34Penn. St. 880; Tedder ». Fellows, 20 
N.Y.181; 1 Rice (3. C), 308; 6 Howard a'- S.), 536; Wliiting 
B. Sheboygan R. It. Co. 18 Am. Law Begister, 165 ; People ex i-el. 
r. Salem, 30 Mich. 483; The Chicago, Danville andVin" 
il. R. Co, V. Smith, at Oltana, III, Jan, T. 187^; 4 Whoatc 
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11. OjINION of lifE COUKT. 

448. Facta in the case. 

440. Charter pleaded in defense; Verdict court bclo'.v. 

450. Tlic statute on which tlie case was based. 

151. Argument for tlie railroad. 

i-ia. Argument for the peopic. 

4-j3. Points not passed upon. 

4''i4. How the same might be brought in issue. 

435. Legislature may prohibit uujust discrimination. 

teS. Sucii legislation consistent with rnilwn_v cliartci-s. 

457. English authorities cited. 

iTiS. Deductions therefrom. 

450. Admission of counsel for appell-^iit 

460. Former state decisions. 

461. Application of Uiem to this case. 
4C3. The presumption of Injustice. 
46S. Rieht of the legislature res£Qrme<!. 
484. Difficulty of its exercise. 

4Q5. Discrimination not necessarily unjust. 
460. Trial by jury; Legislative control. 

407. Snpposable case of just discrimination. 

408. Transportation reform demand stated. 

409. Amendments to Che statute suggested. 

470. Forfeiture; In what case just and hon- eflcclpcl. 

471. English law of 1854. 

472. Summing up of the case. 

g 448. The opinion of the court is its follon-s, viz., 
Lawtiesce C. J.: Thia record brings bctbro ns tJie 
proceedings upon an information in tlie nature of Ji 
tjiio warranto^ filed by the Hailroad CommiBBioners 
of the state against tlie Chicago and Alton Uailroad 
Company, tinder the act which went into operation 
.Fuly 1, 1S71, entitled " An act to prevent unjust dis- 
criminations and extortions in the rates to be chargetl 
by the different railroads in this state for the transpor- 

' For a discussion of quo warranto see chap, x, div. 1. 
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tiitioii of freight on said roads." ^ The information 
set forth tliat the company, in violation of this act, 
liad repeatedly charged and received for transporting 
lumber from Chicago to Lexington, a distance of one 
hundred and ten miles, the eum of ^ve dollars and 
sixty-five cents per one thousand feet, while at the 
i^ame time it liad only cliarged for transportation of 
lilce lumher from Chicago to Bloomingtou, a distance 
of one hundred and twenty-six miles, the sum of five 
dollars per one thousand feet, 

g 449. Tlie company, hy way of defense, pleaded 
its diarter, and alleged that- the rates of toll from 
(Chicago to Lexington vere in fact reasonable, while 
the rates from Chicago to Bloomington were unreason- 
ably low, and were established because of the competi- 
tion, at the latter point, with the Illinois Central 
railroad company. To this plea the relators demnrred. 
The demurrer was sustained, a jodgraent of ouster was 
j»ronounced against the company, and its franchise 
was declared forfeited. From this judgment the com- 
pany has prosecuted an appeal to this court. The 
(jnestion involved in tliis record is the constitntionality 
of the act of the legislature under which the informa- 
tion was iiled. The object of the general assembly in 
l>assing the law is indicated by its title, which we have 
already given. 

§ 450, The substance of the lirst section of the act 
is, tliat no railroad corporation in this state shall 
charge a larger compensation for the transportation of 
freight over any distance than it is charging at the 
same time for freight of the same class over a less dis- 
tance, nor shall it chai-ge the same araonnt that it 

' For tlic full text of this law sec Gross, vol. ii, cbap. 86. 
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cIiargcR over a less distance. Anotlier clause of tLe 
same section provides that no railroad company in this 
state shall charge a larger compenBatioa for freight 
over any portion of ita road than is charged for freight 
of the same class over any other portion of equal 
length. The second section of the act merely defines 
what is meant by the phrase "railroad corporation," 
The third section makes the rates of the year 1870 the 
standard for freight cliarges. This section is not 
brought before us by this record. Tlie fourth section 
provides for the recovery of a penalty of one thou- 
sand dollai-s, in an action of debt, together with a 
reasonable attorney's fee, by any person aggrieved by 
the violation of this act. The fifth and last section 
provides, that any willful violation of this act hy any 
railroad corporation, " shall be deemed and taken a 
forfeiture of its franchises," and authorizes a proceed- 
ing to that end, such as is before us in the present 
recoi-d. 

1 451. Very elaborate arguments have been tiled 
by counsel, but they are chiefly devoted to a discussion 
of the power of the legislature to control the rate of 
railway charges or to fix their maximum limit. It is 
urged by counsel for the company that its charter is a 
contract with tlie state, by which the latter has irre- 
vocably granted to the corporation the right to establish 
its rates of toll, subject only to an implied condition, 
which is admitted by counsel, that they shall not be 
unreasonable or excessive. It is further urged that 
this charter, with all the privileges it granted, is pro- 
tected under that clause of the constitution of the 
United States which prohibits the state? from enacting 
any law impairing the obligation of contracts. 
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§ 452. Oil tlie other hand it is eoatended by counsel 
for the relators, that raih-oaiJ corporatious, which 
obtain tiieir right of way thi-ongh the exercise of tho 
right of eminent domain — a right belonging only tn 
the sovereign power of the state, and to he delegated 
l)y that power only for public purposes — must bo 
regarded as quasi public corporations, and, therefoif. 
snbject to legislative control, so far as may be necessary 
for the public welfare, of whicli the legislature must 
necessarily be the judge. It is further contended that 
the right to control and regulate their tolls is a species 
of police power, which the legislature cannot alienate 
from the state even if it should so desire, becanso 
essential to the proper sovereignty of the state.^ 

§ 453. These propositions of counsel invite us to a 
wide field, of discussion, upon which we do not at 
present propose to enter. We have stated them for 
the pnrjiose of saying, in terms, tliat we express no 
opinion in regard to them, and do not propose to d() 
so until a case shall come before us demanding their 
discussion. 

§ 454. Tlierc are laws upon our statute book involv- 
ing tlieir consideration, but the act before us does not 
necessarily do so in its application to the present case, 
and the expression of an opinion in regard to legisla- 
tion not involved in this record would be obviously 
improper. 

§ 455. Conceding, for the pnrj>ose8 of this .'ipj>eal, 
all that is claimed by counsel for tho appellant in 
j-egard to the inviolability of railroad charters, regarded 
in the light of contracts, we are still of opinion that . 
the legislature has the dearest right to pass an act for 

' Sec legislative jurisdictinn. 
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the purpose of preventing an unjust discrimination 
in railway freights, whether as hetweeii individuals or 
communities, and to enforce its observance bj appro- 
priate penalties. Tiie grounds of this opinion may be 
briefly stated, and they are as foUoivs: 

§ 456. A railroad company is chartered, and is 
cliartercd solely tor the purpose of exercising the 
functions and performing t!ie duties of a common car- 
rier. The duties and liahilities of common earriei-a 
are clearly defined by the common law, and have been 
so defined for centuries. In all commercial countries 
the law upon this subject is one of the most important 
branches of legal science, and its leading principles 
were established by the courts of England at an early 
day. One of these principles is, tliat nothing excuses 
the carrier for th^ non-delivevy of the goods received 
by him for carriage, except the act of God, or the 
pubUc enemy. We do not find it written in the char- 
ters of raih-oad corporations in this state, that they 
shall exercise their franchises subject to this stringent 
liability, yet, nevertheless, this court has firmly held 
tliem to it, not pei-mitting them to evade it even by a 
notice, or by any means short of a special contract 
with the shipper, to which his free assent must Ix* 
shown to have been given". 

§ 457. Another perfectly well settled rule of the 
common law in regard to common carriers is, that 
they shall not exercise any unjust and injurious dis- 
crimination between individuals in their rates of toll. 
In the language of Chief Justice Holt, when deliver- 
ing the opinion of the court of king's bench, in the 
celebrated case of t'off^s v. Bernard, decided in 1703/ 

' Coggs c. Bernard, 8 Ld. Raymonil, 
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tiie common carrier "exercises a public employment," 
and it necessarily follows that lie must deal with tlie 
pnblic fairly and -without unjust discrimination. This 
common law dnty of common carriers is not prescribed 
in tlie charters of railroad corporations, but, like the 
other duty of delivering goods in safety, unless pre- 
vented by the act of God or the public enemy, it 
attaches to them, by virtue of their function as com- 
mon carriers, the moment they commence the trans- 
portation of freight. In accepting their charters, 
which gave them an artificial existence as common 
carriers, they necessarily accepted them with all the 
dnties and liabilities attached, by the existing law, to 
the function of a common carriei-. Tiiis proposition 
seems, to our minds, so plain as hardly to admit of 
more argument than an axiom in mathematics. 

g 45S. While the law now imposes, and always lias 
imposed, upon individuals exercising the vocation of a 
wmmon carrier, the obligation of rendering service to 
all persons, without injustice to any, how utterly 
unreasonable it is, to claim that a coi-poration is to be 
permitted to discriminate in its tolls, at its own dis- 
cretion, and without regard to justice, merely because 
the legislature, in the charter that created it for the 
purpose of exercising a like Tocation, has authorized 
it to establish rates of toll, without, in terms, pro- 
viding that they shall be free from unjust discrimina- 
tion. What was the import of that grant, made, as 
it was, in broad and general terms ? Clearly nothing 
more tlian that the corporation should have the same 
right of establishing tolls that a natural person has, 
when acting as a common carrier — a right to be 
exercised within the same limitations that the com- 



>y Google 



CHICAGO AND ALTON CASE. 265 

moil law, ill behalf of justice and public policy, 
iin]Kises iii^oii the natural man. 

g 459, This oase has been argued oh hoth sides 
ivitlt couimendable ability and candor, aud we avail 
ourselves of an admission made by coansel for the 
company, to illustrate the position we are enforcing. 
It is conceded by counsel, in express terms, that " a 
natui-al person is not allowed to make unreasonable 
and excessive eliarges as a common carrier, and an 
artificial person is subject to the same restrictions." 
It is of eoui-se contended by counsel that the legisla- 
ture has no power to determine what charges are' 
reasonable or unreasonable, but with that branch of 
the question we have, in this case, no concern. It is 
undoubtedly true, as conceded by counsel, that the 
artiticial person h"as no more riglit than the natural 
person to make unreasonable and excessive charges as 
a common carrier. And why ? Tliis restriction ia not 
found in railway charters as generally framed, and 
certainly not in the charter presented by this record, 
in regard to which eouneel are ei^eabing. The obvious 
reason is the principle we have already stated. The 
rule forbidding unreasonable charges was a common 
law rule when these charters were granted, and tlie 
companies accepted their charters with this implied 
limitation upon the power granted, in general terms, 
to establish their rates of freight. If this implied 
condition against unreasonable rates of freight attached 
by the existing law to their charters, at the date of 
their acceptance, on what ground can it be held that 
the corresponding condition against nnjnst discrimina- 
tion did not equally attach ? There is no ground for 
the distinction. The charters were granted for the 
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purpose of fnmisliing improved means of transporta- 
tion and travel to all persons alike, without unjiiat 
<] iscrimmation between individuals or commiiniticB, 
and they were accepted with the knowledge that the 
nature of the grant imposed that obligation. 

§ 460. This question of unjust discrimination is 
not before tliis court for the fii-et time. In the case of 
Vincent against this same company/ we held that rail- 
way companies can make no injurious discrimination 
between individuals, and therefore could not charge 
one rate for delivering grain at a certain elevator in 
(Miicago and a 3iiglier rate for delivering at another 
elevator in the same city, and equally accessible upon 
its line. Tiie same rale was recognized in The People 
V. C. (& A. li. H. Co.," though the facta of that case 
were found not to require its application. The rule 
was again declared in C, <& iT. W. H. R. Co. v. The 
J'eople.^ The opinion in that case cites several Eng- 
lish and American cases in which it was held tliat 
railway companies could not be permitted to practice 
an injurious and arbitrary discrimination between dif- 
ferent persons, and we now refer to theni without 
further citation. 

§ 461. If. then, an unjust discrimination is not to 
1)0 permitted as between individuals, in regard to 
freights, is it any more permissible as between differ- 
ent communities or localities? We are wholly at a 
loss to discover the slightest difference, in reason or 
principle. If a farmer, living three miles from the 
Springfield station, upon this company's road, is 

I Vincent v. Chicago, and Alton R. R. Co. 40 111. 33. 

= People 0. Ibid. 55 Hi. 111. 

• Obicago and Norlhwesttrn li. IJ. Co. u. People, 50 111. 2Co 
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c-Jiarged fifteen cents per bushel for shipping his com 
to Chicago, is it jiist that the Jariner who lives twenty 
niiles nearer Chicago, should be charged a higher sum? 
(Certainly not, unless the railway company can show a 
l^culiar state of aftaii-a to justify the discrimination, 
and this must be something more than the mere fact 
that there are competing lines at one point, and not at 
the otlier. Tlie discrimination in such a case is as 
ninch a discrimination between individuals as it would 
l)c in reference to two persons living in the same 
locality, and shipping at the same station, unless, as 
before stated, a satisfactory reason can be given lor 
discrimination between the points of shipment, and 
such a reason, in the case snpposcd, it is not very easy 



§ 462. So, too, in the case beforo ns. Tlie resident 
of Bloomington, who sends to Chicago for a car of 
lumber, is charged by the company at the rate of five 
dollars per thousand feet for transportation. Tlie resi- 
dent of Lexington, who orders the same lumber at the 
same time, is charged five dollars and sLxty-five cents 
per thonsand feet for a transportation sixteen miles 
less in distance. Is there not here, unless an explana- 
tion can be furnished by the company, an unjust dis- 
crimination between individoals, quite as mucli within 
the prohibition of the principles of the common law, 
as would be an unjust discrimination between individ- 
uals of the same town ? "We have endeavored to show 
on what a firm foundation rests the constitutional 
power of the legislature to prohibit unjust discrimina- 
tion in railway freights, even conceding what is claimed 
for their charters as contracts, 

§ 463. "We should, however, be doing the counsel 
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for appellant an injustice, if it were to be inferred, 
from what we have said, that tliey distinctly assert a 
right, on the part of the company, to make unjust dis- 
criminations. We understand them to concede, in the 
conelueiou of their argument, the power of the legia- 
latnre to prohibit such discriminations, but they insist 
that no discrimination is unjust, if the person against 
■whom it is made is not himself charged an unreasona- 
ble rate.* They therefore averred, in their plea to the 
information, that tiie charges for freight to Lexington 
were, in fact, reasonable, and those to Blooniington 
were unreasonably low. But in our opinion, if the act 
of the legislature had directed its penalties, as it should 
have done, not against all discriminations, but only 
against unjust discriminations, and had made that the 
issue to be -tried, it would have been no answer to 
aver, in the plea, that the larger rates for the less dis- 
tance were reasonable rates. That would liave had only 
an argumentative bearing upon the issue to be tried, 
to-wit: the existence of an unjust discrimination 

I lu other words, the riglit to provide a general remedy is 
denied. Praclically, tlie difl'erence is all important If each 
case had to be acted upon separately, tlien no feasible remedy 
for extortion, would he possible, and statutory aid would trn 
inoperalive and void. It is exceedingly difficult to allow any 
discrimination without shutting the door against any effective 
means of reaching the evil, and it is by no means certain that 
discrimination under any circumstance is allowable. If it would 
notdircctly lead to injustice, it might indirectly, and while the 
law of tort allows no compensation for "consequental damages," 
it is entirely competent for law to guard the approaches to wrong 
and danger, for example, quarantine laws are based on tlie 
assumption tliat all vessels must be Irealed alike, and tliat any 
discrimination would be unjust. Tliis sulijeci »i\l 1j« Inrlliti 
discussed in the next chapter. 



,Google 



CHICAGO AND ALTOS CASE. 269 

between neighboring towns. What is a reasonable 
rate of freiglit over a railroad is at best a mere matter 
of opinion, depending on a great variety of complica- 
ted facta, which but tew persons could intelligently 
iiivestigate, and which it would be wholly in the power 
of the company to furnish or witliliold. Eailroad 
experts might be produced, who would testify that, in 
their ojiinion, the rate to Lexington, in the present 
case, was a reasonable rate, but the fact tliat a less rate 
was charged for the greater distance to Bloomington, 
if the difl'erence was a permanently established, and 
not a casual diiference, and if it conld be explained 
only by the fact that tliere was a competing line at one 
place and not at the other, might be well accepted as 
conclusive proof that the rate to Lexington was not a 
reasonable i-ate. Tlie only issue to be made, under a 
law properly framed, would be, whether there was an 
unjust discrimination or not. If on tlie trial of such 
an issue tlie prosecutor proves a permanently estab- 
lished discrimination like that disclosed by the present 
record, and the company can show no other reason for 
it than the existence of a competing line at the favored 
])oint, the defense must be held unsatisfactory, not- 
withstanding witnesses may testify that they behere. 
as a matter of theoretical opinion, that the rates to 
Lexington are reasonable. Tliey cannot be reasonable, 
and the discrimination must be unjust, if the lesser 
rates for the greater distance have been established 
merely because the company has ceased to exercise at 
that point a practical monopoly. It cannot be sup- 
jwsed that either of the competing lines would estab- 
lish a pei-manent rate of charges upon a scale that 
would not furnish a remunerative profit. Tiie rates Ut 



>y Google 



2l0 liAILWAr LAW IX ILLINOIS. 

Bloomington wotild be established under the influence 
of a fair competition, wliieh, by the ordinary laws that 
govern commerce, might be relied upon ae establisliing 
a rate not unreasonably low. At Lexington, the rates 
M-oiiM be established by tlie uncontrolled discretion of 
the company, and it shonld not cause surprise if they 
Avere fixed unreasonably high. If the rates are not 
unreasonably low at Blooraington, they are unreason- 
ably high at Lexington. If they are unreasonably 
low at Bloomington and at all other points touched by 
competing lines, is it not certain that tlie company 
mil indemnify itself by charging at the stations where 
there is no competition, a rate unreasonably high? 
And will not a discrimination arising solely from suiih 
cause be necessarily an unjust and injurious discrimi- 
nation, as to all persons shipping or receiving freights 
at the non-competing stations? 

§ 464. If Lexington is a town where a considera- 
bie business is done, it is evident that this discrimina- 
tion of rates, if permanently established, will diminish 
its business and check its growth. It was ncvcf 
intended or expected that these corporations slioiihl 
use their power to benefit particular individuals, or 
build up particular localities, by arbitrary discrimina- 
tions in their favor that must cause injury to other- 
persona or placte engaged in rival pursuits or occupy- 
ing rival positions. It is in vain to say, in defense of 
Eueh discriminations, made without just cause, tluit 
the rate of charges against the injured person oi- local- 
ity, is a reasonable rate, and tlierefore no injury is 
done. An injury, as a matter of fact, is committed, 
in the manner just suggested, and the legislature Iihk 
the right to require the corporation to show a sufficient 
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oiiise for the disci-iminiition wliicii produces tlie injui-v, 
find it cannot l>e pennittcd to evade the issue by raid- 
ing tlio speenlative inrfuiry as to whether tlie rates 
clmrged against the injured parties or localities are 
not, after all, reasonable rates. Even if reasonable, 
when regardetl in reference to the profit upon the cap- 
ital invested in the road, they are not reasonable in the 
tme sense of the tei-m, if no satisfactory reason can be 
given for cliarging less rates for thesanieorforgi-eater 
ser\-ices rendered to persons doing business with the 
company at neighboring stations. From what we have 
said, it will be seen that tlie object of the law under 
which tliese preceedings were instituted, was, in our 
opinion, clearly within the power of the legislature. 
The law was intended to prescribe the methods bv 
which to enforce a common law duty that the railways 
of tlie state volnntarily assume wlienever tliey exer- 
cise tlie functions of a common carrier, and it is in no 
respect a violation of their charters. It remains to be 
considered, whether there are defects in the details of 
the law which need to be amended, before it can be 
executed. We ai-e of opinion that tliere are such 
defects, bat they are susceptible of easy amendment. 

g 4C5. The discrimination forbidden by the common 
law to common carriers, is an unjust or unreasonable 
disci-imination. Tlie prevision in our new constitution 
is also against imjust discrimination. It is in the 
tijllowing words: "The general assembly shall pass 
laws to correct abuses and prevent unjust discrimina- 
tion and e-xtortion in the i-ates of freight and passenger 
tariffs on the different roads in the state, and enforeo 
such laws by adequate penalties, to the extent, if neces- 
sary for that pui-jjose, of forfeiture of their property 
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and franchises," 1 Tliis provision, expressly directing 
the legislature to pass laws to prevent unjust dis- 
crimination, is a recognition of the palpable fact that 
there may be discriminations which ai-e not unjnst, 
and, by implieation, it restrains tlie power of the legis- 
lature to a prohibition of those which are unjust. 
Tliat was, undoubtedly, the object of the legislature in 
passing the existing law, Tliis is clearly shown by its 
title. But the act itself goes further.^ It forbids any 
diaci'i mi nation whatever, under any circumstances, and 
whether just or unjust, in the charges for transporting 
the same classes of freight over equal distances, even 
though moving in opposite directions, and does not 
j>ermit the companies to show that the discrimination 
is not unjust. T!ie mere proof of the discrimination 
makes out a" case against the railway companies, which 
they ai'e not allowed to meet by evidence showing tlie 
reason or propriety of the discrimination; and then, 
upon this sort of ex parte trial, imposes as a ];>ena]ty 
lor the offense a forfeiture of the franchise, whicli 
■\^-c>\^\A often be equivalent to a fine of millions of dol- 
lars. The object of the law is commendable, but such 
ii proceeding, to he followed by such a penalty I'or the 
first offense, cannot be sustained. It conld only liave 
been authorized tlirough the inadvertence of the legis- 
lature. Tlie law, as it now stands, makes an offense 
(lufc of an act whicli jniglit lie shown not to be an 

' Art. x[, sec. IS. 

' The constitution mitkcs tlio legislalnre judge of wliat coii- 
stltulea unjust discrimination. Bliould tlic final verdict "f 
statutory law be Hiat any discrimination is indirccUj, if not 
immediately, unjust, tliat finding would be final on Ihe prineiplo 
of the constitution anil of tliis very decision. 
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offense, but an exercise of a wise discretion, really 
beneficial to the people of tiie state, and wiiile debar- 
ring tlie companies fi-oui all riglit of explanation, 
confiscates their fi-aneliises upon the first conviction. 

§ 466. The legislature cannot raise a conclnsive 
presumption of guilt against a natural person from an 
act that may be Innocent in itself, taking from him the 
privilege of showing tLe actual innocence or propriety 
of the aet, and confiscating his property as a penalty 
for tiie supposed offense. Those provisions of our 
constitution which forbid the deprivation of life, 
liberty or property, except by due process of law, and 
which guaranty the right of trial by jury " aa hereto- 
fore enjoyed," and the right in all criminal prosecu- 
tions to apjiear and defend in person and by counsel, 
would all be violat«?d by such a law. These provisions, 
it is true, are designed to apply only to natural per- 
sons; but artificial persons must be permitted to invoke 
the spirit of justice which prompted them, so far as 
may bo necessary to protect their property and fran- 
chises against the operation of a law that substantially 
condemns witliout a trial. 

§ 407, That the naked fact that a railway company 
charges a larger sum for transporting freight of the 
same chiss over a given distance than it is charging 
Ibr tlie same distance over another part of its road, or 
in the opposite direction, ie not, of itself, conclusive 
evidence of an unjust discrimination, will be manifest 
on a moment's consideration. Take for instance the 
I'lijtd of the appellant, with one terminus at Chicago 
and the other at East St. Louis. At one season of the 
year more freights are moving from Chicago towards 
Kast St. Louis than in the opposite direction. The 
IS 
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consequence, of course, is, tliat the supply of empty 
cars at the latter point will be in excess of the demand. 
There is a water route between tliese points which also 
touelies several intermediate stations upon the road. 
Now, unless tlie railway company is permitted, under 
such circumstances, to induce shipments over its line 
by lowering its freights, it is evident tliat a portion 
of its cars will retui'n empty. This would, of course, 
necessitate a higher charge for freight running towards 
St. Louis than it woiild be necessary to impose if return 
freights could be secured by lo%vering the rates on the 
return trip. To tbrbid the company to lower the rates 
of return iVeight would tlius beneiit no one, and would 
work an injury both to the company and to the people 
along the line. At other seasons of the year, the 
larger amount of freights is moving in the opposite 
direction, and then the operation must be reversed. 
We give this illustration for the purpose of showing 
that a difference of price for the same distance of 
transportation is not necessarily an unjust discrimina- 
tion, and that any law must be fatally defective whicli 
infers guilt as a conclusive presumption from the mere 
fact of difference of rates without pennitting the com- 
panies to show why the different rates were adopted, 
§ 46S. AVe may so far take judicial notice of the 
course of public affaii-s in this state, as to say, that the 
real abuse which the legislature was endeavoring, by 
tliis act, to prevent, was not such proper discrimina- 
tion as tlioso we have just been supposing; but the 
practice, whicli had become general among the rail- 
ways, of charging ■ a higher compensation for carrying 
the agricultural products of the state to market when 
shipped at a station where there was no competing 
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line, tlian wlien shipped where there was sucli com- 
petition, although tlie distance over which the freight 
was carried in the hitter case might greatly exceed tlie 
distance in the former. The same system also prevailed 
in regard to tlie frejght from Chicago to points in the 
interior, although probably not felt to be so great an 
evil. For diecriminationa of this character, wlien 
adopted as a system, we can certainly perceive neitlier 
justification or excuse, but, nevertheless, it is the right 
of a company, when prosecuted on the ground of 
unjust discrimination, to offer what evidence it can by 
way of explanation. It might, for example, sliow in 
the present case, that the lumber shipped to Lexing- 
ton had caused a greater expense in loading or unload- 
ing than that shipped to Bloomington. This may not 
be a very probable defense, but defenses may, ncver- 
tlieless, exist, and if they do, the companies should 
not be deprived of the right to make them, 

§ 469. Before this act can be enforced, it should be 
so amended as to correspond with the rec|iiirenient6 of 
the constitution, by directing its prohibitions against 
unjust discriminations. It should make the charging 
of a greater compensation for a less distance or for the 
same distance, mei'cly prima facie evidence of unjust 
discrimination, instead of conclusive evidence, as it 
now is; and it should give to the railway companies 
the right of trial by jury, not only on the fact of 
discrimination, but upon the issue whether siich dis- 
crimination is just or not, 

§ 470. Tliere is another feature in this law to which 
we deem it our duty to advert. As the act now stands, 
a forfeiture of all ftanchlses is the only penalty that 
can be imposed upon a company in a prosecution 
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instituted Oil behalf of the people, and it ia imposed 
tor the first offense. This, as already remarked, in 
some eases ■vrould amount to a fine of millions of dol- 
lars. Is not this a violation of tlie spirit of that con- 
stitutional provision which says, in terms, that "all 
penalties shall be proportioned to the nature of the 
oft'ense ? " Is it not also a violation of tlie spirit of 
the very elause of the constitution under which this 
act was framed, and which requires the legislature to 
pass laws to prevent unjust discrimination and extor- 
tion by railroad corporations, " and enforce such laws 
by adequate penalties, to the extent, if necessary for 
that jiurpose, of forfeiture of their property and fran- 
chises I " Would it not be better to enforce the law 
by a series, of considerable and increasing fines, before 
imposing the final penalty of forfeiture ? A. law admit- 
ting of but one penalty, and that of the hardest 
possible character, will necessarily be subjected by the 
conrts to close criticism and a strict construction. ^ 

§ 471. The English parliament passed a law in 
1854 prohibiting the gi\nng of undue or unreasonable 
preferences or adrantages by railway companies in the 

■ The justice of lliis strictire is cunceJed The law of 1W( 
went to the oilier extrcino (f omitlins anj reference to for- 
leiture, an evident oversight, and one wliicli mil probably be 
remedied at an early day Indirectly it fixes the limit Twenty- 
live thousand dollars is the estreme limit of damiges In the 
event tliat even this penally should fail to have the desired 
restraining effeet, the court would be in duty bound to inflict 
the final punishment contemplated by tlie constitution An 
omission on the part of the general assembij to exercise its fuli 
authority would not relieve the court from obligation to consider 
whether tlie circumstances of the case demanded the estreme 
punishment or not. Tliat penalty would be just in case the 
(jffendcr had shown that milder treatment was ineffective. 
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management of their business. Under thie act various 
eases have arisen in the English courts, which have 
Ijofin cited by counsel. It is unnecessary to comment 
upon tliem. Tliey hold, as wo do, that a discrimina- 
tion is not necessarily an unjust discrimination; that 
is to be determined upon the evidence, 

§ 472. The opinion of the court is, that while the 
legislature has an unquestionable power to prohibit 
unjust discrimination in railway freights, no prosecu- 
tion can be maintained under the existing act nntii 
simended, because it does not prohibit unjust discrimi- 
nation merely, but discrimination of any charactei", 
and because it does not allow the companies to explain 
the reason of the discrimination, but forfeits their 
franchise upon an arbitrary and conclusive presump- 
tion of guilt to hh drawn from theproof of an act that 
might be shown to be perfectly innocent. In these 
particulars, the existing act violates the spirit of the 
constitution. 1 The judgment of the circuit court 
ousting the appellant of its franchises, must therefore 
he reversed, 

' It is a settled principle of jurisprudence lliat a decision 
setting aside certain features of a law as unconstitutional leaves 
the other features of the statute in force. In this case tliere was 
noQiiog of any conseqaeneo left of the act after this decision. 
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CONSTITUTIONAL LAW. 



Ill, LEOISLATIVli; AKD JUDICIAL ArTHOBITT. 
I, CoMTEiCTS AND ChAKTEES. 

§ 473. Constitutional limitations. 

474. Language of lie constitution. 

475. England and the United States. 

476. Judicial authority in tliis country. 

477. Definitions of "contract." 

478. The Dartmouth College case. 

479. Origin of the college. 

480. New Hampshire legislation. 

481. The issue joined. 

483. Counsel and court. 

433. Latest authoritative statement of the law declared in that 

484. A iKgal axiom. 

485. Illinois and New Hampshire legislation not analogous. 

486. Supposable analogies. 

§ 473. In no government that exists, or that has 
existed, is the opinion of the hour more effectively 
curbed than in the United States. Our constitntional 
system is a constant restraint. The past guides and 
elieclcs tlie impulses of the present. Tlie people do 
indeed rule, but popular sovereignty is a limited mon- 
archy. In England whatever legislation parliament 
ordains the crown sanctions, and the courts enforce, 
unquestioDingly, With all the British deference to the 
(278) 
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past there is only one legal way to escape tlie enforce- 
ment of an act of parliament, and tliat is to repeal it. 
Under our system of constitutional government it is 
always competent for the courts to question the validity 
of a statute. For this reason the present treatise 
demands an inquiry into the constitutionality of the 
railway policy of Illinois. 

§ 474. The main reliance of the enemies of this 
policy for its judicial overthrow is the clause of the 
national constitution, which reads; "^o state shall 
pass any law impairing tlie ohligations of contracts." * 
In this brief sentence is contained the most character- 
istic feature of our government, 

g 475. In the republics after which our form of 
government was modeled, and under the common law, 
which is the foundation of all jurisprudence, hoth iu 
this country and in England, we find suggestions of 
the need of such a prohibition, rather than proofs 
of its utility. The history of English rule in America 
is, in its general legal outlines, the history of contracts 
made only to be broken. Among the many charters 
granted and then violated waa one ceding a vast ai-ea, 
including the entire state of Illinois, to a company 
composed of Francis Bacon, Oliver Cromwell and 
about fifty other British subjects, A few years later 
t!ie contract was not only "impaired," but wholly 
abrogated. Had every commercial and real estate 
contract made by the English government been 
observed in good faith not an element of England's 
prosperity would have survived in freedom. It is 
equally true that had it not been for the bad charter 
faith of the English government the thirteen American 

' tJ. S. Constitnlion, art. i, sec. 9. 
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(Colonies would have remained loyal. Fresh from a 
wai' jjrovoked by impairment of the obligations of 
contracts, the foundei-s of thia republic were impressed 
with the importance of governmental good faitli. 
Never having had experience of the peril of allowing 
men in power to bind their siieceaaors and the country 
forever, they had no very lively sense of the danger of 
collusion between public officers and corrupt cabals, 

§ 476. It would be difficult to balance the good 
and evil of the two systems — the British and the 
American. Absolute popular sovereignty, restrained 
only by liabitual reverence for the past, is hable to 
gross abuse; and so are constitutional limitations. 
Tlie interpretation of the constitution is left, in its 
ultimate and binding form, to the courts, and there is 
more or lesS danger that pereonal opinion will usurp 
the place of organic law, consciously or uneonscionaly. 

§477, The term "contract" has been frequently 
defined by the courts. Chief Justice Maeshall's 
definition in the Dartmonth College case is, " an agree- 
ment in which a party undertakes to do or not to do a 
particular thing." * His successor. Chief Justice 
Tanky, explained a contract to Ins "an agreement 
between two or more parties to do or imt to do a par- 
tieular thing." ^ Parsons, in liis work on contract, 
ealls it, "an agreement between two or more parties 
for the doing or not doing of some specifiea thing," ^ 
These definitions are identical. Blackstone, and after 
him Kent, are more complete. They say, "a contract 
is an agreement upon sufficient consideration to do or 

• 4 Wheaton, 187. 

' 11 Peters, 420, D73. 

' 1 Parsons on Contracts, 5. 
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not to do a particular tiling," ' Mr, J a & t iee- Story is 
still more explicit: "A contract ia a deliberate agree- 
ment between competent parties upon alegal consid- 
eratioTi to do to abstain from doinj^ some act." ^ 

§ 478. Tlie question involved in the clause of the 
constitution ah-eady quoted, namely, whether a diarter 
!9 or ia not a contract, was discussed, and decided in 
the afHrmative, in the Dartmouth College case. The 
discussion was so tliorongh and the decision so able, 
and accordant with the letter and purpose of the con- 
stitution, that the correctness of its deductions ]iave not 
been authoritatively disputed. The only- controversy 
admissible pertains to the application of the doctrine 
therein laid down. No decision more eminently 
jnst was ever rendered; no decision was ever so per- 
sistently misrepresented and pervented. 

g 4T9. In the year 1769 Dartmoath College was 
created by charter. It gr-ew out of an attempt to 
educate the Indiana. John Eliot, the great apostle of 
modern.raffi3ions, the illustrious founder of a family 
preeminently honorable in the annals of the country, 
had undertaken the civilization of the Indians, and 
Eleanor Wheelock supplemented Eliot by establish- 
ing a school for their training. It was first started at 
Lebanon, Connecticut. It was afterwards thought 
best to remove it to what is now Hanover, !New Hamp- 
shire, where it received a land grant subsidy of 41,000 
acres. A liberal fund was raised in England for the 
institution. Lord Dartmouth gave more than any one 
else, and after him the college, as it now became, was 
named. A board of trustees was organized in accord- 

' 3 Blackstone, 44G ; 3 Kent, 449. 
' Story Contr. sec. 1. 
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ance with the provisions of the charter, tt-itli Lord 
Dartmouth president of the hoard. 

§480. Nothing -worthy of note in tliis connection 
occurred in the history of the college until 1815. At 
that time the institution was presided over by John 
Wlieeloc-k, son and immediate successor of the first 
president. His administration gave some dissatisfac- 
tion, and the trustees removed him. The yeai- follow- 
ing the legislature of New Hampshire took part in tlie 
controversy by passing statutes legislating the old 
board of trustees out of ofiice, and creating a new cor- 
poration. Among other things tliis legislation made 
the governors of New Hampshire and of Vermont ex- 
officio members of the board of management. In 
addition to this entire change in the control of the 
institution its name was changed from Dartmouth 
College to Dartmouth University. Some other alter- 
ations hardly less fundamental were made. 

§ 481. The immediate occasion of litigation was 
the demand by the new board of trustees upon the old 
board for the records of the college. There was no 
issue of fact raised. The controversy was over the 
validity of the state legislation. The old board of 
trustees denied the right of the state government to 
enact snch legislation, basing the detiial upon the 
clause of the constitution of the United States which 
has been quoted. The state courts sustained the valid- 
ity of the legislation. The ease reached its final 
adjudication in the supreme court of the United States, 
to which tribunal it was appealed on the strength of 
another clause of the constitution, which gives the 
federal jadieiary jurisdiction over all cases in law and 
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equity arising under tlie constitution of the United 
States. ' 

§ 482. Daniel Webster, fur the old board, made 
the great argument of the case. With him were 
associated aa counsel Jei-emiab Smith and Jeremiah 
Mason. Opposed to them were William Wirt, William 
Pinkney and Jolm Holmes. Messrs. Wirt and Pjnk- 
ney were eminent laivyers. The names of both of 
them appear in the list of the attorney generals of the 
United States. Chief Justice MAiiSH4i,L was then on 
the bench, and Mr. Justice Stoky one of the associate 
justices at the time, 

g 483. The legal points of the Dartmouth college 
case have been frequently restated by the courts. Tlie 
latest statement thereof by the supreme court of the 
United States was in the case of Miller v. The State 
of Peimsylvania. The decision in this case has been 
rendered, but not officially published. That summary 
of the law as established in this important case is as 
follows, viz.: "Much consideration was given to the 
question under consideration in the case of 7?«rfmowiA 
College v. Woodward, 4 Wheat. iTo, in which the 
right of the state was denied to amend tlie charter 
granted to the college by the crown before the revolu- 
tion, and to modify and restrict the same without the 
consent of the trustees under the charter. Ponr pro- 
positions were decided by the court in that ease, the 
opinion being given by the chief justice; 1. That 
the charter was a contract within the meaning of that 
clause of the constitution which ordains that no state 
shall pass any law impairing the obligation of con- 
traets. 2, That the eiiarter was not dissolved by the 

' United Slalea Constitution, art. iii, sec. 3. 
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rcvolittion. 3. That the acts of the state legislature 
altering the charter in a material respect, witlioiit the 
consent of the corporation, was an act impairing tlie 
obligation of the charter, and was nn constitutional 
and void. 4. That tlie college, under its charter, was 
a private and not a public corporation." 

g 484. This latest statement has the merit of brevity, 
without the omission of a single point, and the prin- 
ciples therein kid down are now axioms^ and need nn 
argumentation. The reasoning of the court in that 
case is regarded as one of the masterpieces of judicial 
literature. 

§ 485. No legislation, in Illinois, at least none 
relating to railroads, is at all analogous to the New 
Hampsbii-e legislation in regard to Dartmouth college. 
It is easy td suppose an analogous case. 

§486. There is one railroad in the state — the 
Illinois Central — which was built in part by a land 
subsidy and largely by English capital, thus resembling 
Darraoutb college. Supposing the general assembly 
should abolish the existing board of directors; create a 
new one, of which the governore of Illinois and of Iowa 
should be ex ojusio members; change the name to 
I'rairie Central railroad company; compel the con- 
struction of a double track from Chicago and Dun- 
leith to Cairo. Tha,t would be " impairing the 
obligations of contracts," within the contemplation of 
the constitution of the United States as defined and 
applied by tlie court in the Dartmouth college case. 
Again: liad the legislature of New Hampshire p'issed 
a general law for the regulation of colleges, to prevent 
the abuse of rights and privileges enjoyed under their 
charters, said legislation being simply declaratory of 
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I law principles as applied to public institu- 
tions of learning, that would have been legislation 
analogous to Illinois railway law, as found in the con- 
stitntion and statute books of the state. 

II. COMMEKCE KETWCTr^ StATES BY IIaII.. 



§ 487. Language of the constitution, 
488. Post roads; congress. 
480. Immediate origin of the futlcral constitiilioii. 

490. Local commerce; bridges. 

491. Police power of the state. 

41)3. The question raised by Illinois legislation. 

493, Railway and warehouse hoard; circular to the public, 

494. The subject stated. 

403. Tlie questions arising therefrom. 
49l>. Statate applies to through freiglit 

407. Eeasonable reduction, allowable, 

408, Different railroads on line. 

499. One thousand mile tickets. 

500. Reading Co. v. Pennsjlvnnia. 

501. Latest applicable United Stiilca Supreme court decision. 
503. National sovereignty asserted. 

503, Its limitations herein dcflnetl, 

504, The question still open, 

505, Redfield on the subject, 

1 487. One other feature of tlie national constitu- 
tion demands consideration, namely, that relating to 
the means of couimercial intercouree. It is contained 
in two clauses. Tlie iirst reads: "The congress shall 
have power to regulate commerce with foreign nations, 
and among tlie several states and with the Indian 
tribes." 1 The other clause referred to reads: "The 
congress shall have power to establiaii post offices and 
post roads. "^ 
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§ 488. The clause last quoted gave i-ise to a great 
deal of disenssion in congress before the days of rail- 
roads. The contest was over the construction of the 
term "establish." It was contended by Uenton and 
others tliat it meant simply the designation of roates 
by which the mails should be conveyed. Stokt, in 
his great work on the constitution, shows conclusirely 
that the right to construct post roads is vested in con- 
gress. Its exercise has never been attempted in the 
ease of railways, although the mail service is mainly- 
conducted by rail. The objection to its exercise rests 
on a question of expediency, ratlier than an interpreta- 
tion of the constitution. The nearest approach to an 
exercise of this reserved right, since tlie construction 
and final abandonment to the states of the Cumber- 
land turnpite, was in the passage by congress of a 
general railway incorporation act. Tliat statute applies, 
however, only to territories. It has never been called 
into operation, nor is it likely to he.^ 

§ i89. The first clause in the foregoing quotation 
from the constitution of the United States is sugges- 
tive of the origin of the present organic law of the 
nation, in distinction from the articles of confederation. 
The evils of a Union in which each part was greater 
than the wholcj in ^int of actual authority,_ was first 
felt by the commerce of the country. Intercourse 
with tbreign nations and between citizens of difierent 
states was seriously hampered by tlie sovereignty of 
the state, and the necessarily diverse exercise of that 
sovereignty. At the suggestion of the legislatures of 

' For a discussion of this subject of post roads, see 3 Story oa 
the Constitution, cliap. 17; Beaton's Tliirty Tears in the Senate, 
vol. ii, 167. 
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the states of New York, Pennsylvania, Virginia, New 
Jersey and Delaware, a commercial convention was 
lield at Annapolis, Maryland, mmmencing Sept. 11, 
1786. Tiie states named were represented, and no 
othei's. That convention, after a seseion of three days, 
embodied its conclusions in a report nnanimously 
adopted, in wliicli they said: "Deeply impressed, 
however, witli the magnitude and importance of the 
object confided to them on this occasion, your commis- 
sioners cannot forbear to indulge an expression of their 
earnest and unanimous wish, that speedy measures 
may be taken to effect a general ineeting of the states 
in a future convention, tor the same and such other 
purposes as the situation of pnblic affaire may be found 
to i-eqnire." The report concluded with the recom- 
mendation that alt the states appoint commissioners, 
" to meet at Philadelphia on the second Monday in 
May next, to take into consideration the situation of 
the United States." 

§ 490, No little discussion was had in the conven- 
tion over tlic phrasing of the commercial clause of the 
constitution. It does not include any commerce which 
is entirely within the limits of one state. Every rail- 
road forms a link in a national chain, and a shipment 
from one point in a state to another point in the same 
state may, iiltimateiy, go tlirough sevei'al states; but 
it is none the less true that the strictly internal com- 
merce of a state is under state, rather tlian national 
control. 1 Tliis rule has one generic exception: The 
bridging of a navigable river is not allowable without 
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permission from congress. ' In some states tliis feature 
of national sovereignty is denied; but it is distinctly 
recognizeJ in Illinois. 

§ 491. The completeness of congressional authority 
in some cases does not forbid the exercise of state con- 
trol over all roads in numerous respects, provided state 
legislation does not conflict with the authority vested 
in and exercised by congress. Oooley on Constitu- 
tional Limitations cites a large aiTay of cases to show 
that the state may exercise police autliority. Very 
many of tliese citations are from the Illinois reports. 
Jeremy Bentham's definition of police power restricts 
it to a " system of precautions, either for the prevention 
of crime or calamities." In applying the doctrine to 
state control of railroads, Chief Justice Eedfield adds; 
" there is also the general police power of the state, by 
wliich persons and property are subject to all kinds of 
i-estraints and burdens, in oi-der to secure the general 
comfort, health and prosperity of the state." ^ Having 
given this enlarged definition of police power, the 
same learned jurist immediately added: "of the per- 
fect riglit in the legislature to do which no question 
over was, or upon acknowledged general principles, 
ever can be made, so far as natural persons are con- 
cerned. And it is certainly calculated to excite sur- 
prise and alarm that the right to do the same in regard 
to railways should be made a serious question." ^ The 

■ The Daniel Ball, 10 "Wallace, 558 ; Pennsylvania v. Wheeling 
ami Belmont Bridge Co. 13 How. 518. 

' Thorpe o. Rutland and Burlington It. R. Co. 27 Vt. 140. 

' In support of thia doctrine of state control Coolcy quotes, 
among others, Galena and Chicago U. R.R.Co. v. Loomis, 13 111. 
548; lb. n. Appleby, 23 111, 383; Suydan n. Moore, 8 Barber, 358; 
Fitchburg It. R. -c. G'd Junction li. K. and Depot Co. 1 Alien, 553. 
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reports of tlie different states aiid of tlie United States 
sliow that the police aathoritj of the state has fre- 
quently been cliallenged, but always maintained, the 
only difference being in the i-an<^ of lueaning given to 
the term "police power." 

§ 492. The Kedfleld definition of tlie term includes 
measures to prevent extortionato charges and unjust 
discrimination. The question on this subject remain, 
ing to be considered is this: Does the rigJit extend 
to through freight, or is 16 limited to freight starting 
from a point within the state, and destined to a point 
without the same state? This issue of Uw has never 
been directly raised in the supreme court of .Illinois. 
Its immediate pertinence is due to inquiry growing 
out of the distinctive railway legislation of Illinois, as 
witnesses the following official circular. 

g 493. The Illinois railway law of 18T3 went into 
cfleet July 1, and on the same day the Eailroad and 
"Warehouse Comniissionei-s issued a circular setting 
forth their understanding of the statute in several 
relations, but more especially in its relations to inter- 
state commerce. It reads as follows, viz.: 

^iM. State of Illinois, Office of llailroad and 
"Warehouse Commissioners, July 1, lS73.^To the 
Public : Some important questions having ariseTi 
under the act of May 3, 1873, to prevent extortion and 
unjust discrimination, we deem it proper to make 
known to the public our construction of certain por- 
tions of tlie act. "We would first direct attention to 
the first section, which declares that if any railroad 
wi-poi-atjon doing business in this state shall charge 
or receive more than a fair or reasonable rate of toll 
or compensation for the transportation of passengers or 
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freight, the same sliall be deemed guilty of extortion, 
and npon conviction he punished by specific penalties. 
The avowed object of the statnte is to prevent extor- 
tion as well as unjust discrimination. In making tlieir 
rates of charges conform to the requirements of the 
third section, defining what would be piima facte 
evidence of unjust discriminations, the railroad com- 
panies must not ignore the iirot section forbidding 
extortion. In our judgment the rates of charges prior 
to tliis date have been in the main unreasonably high, 
and any increase thereof would be a clear violation of 
the law. 

§ 495. The following are the questions above refer- 
i-ed to: 1. Does the act apply to through freights as 
well as local freights ? 2. Does the act admit of any 
discrimination in freight tariffs based upon the quan- 
tify shipped ; or must the railroad companies, to 
comply with the act, adopt one uniform rate per linu- 
dred pounds, per ton, or per ear load, regardless of the 
quantity or the amount of the shipment ? 3. Where 
two or more railroads operated by different companies 
are so connected as to fomi in fact one continuous line, 
and shipments are made from a point on one line to a 
point on the other, may the charge be at the rate 
applicable to the distance over botli roads, or at tho 
aggregate of the local rates on each road ? 4. Can 
railroad corporations hereafter issue excursion tickets ! 
After due consideration of the questions we have 
arrived at the following conchision; 

I 496. 1. The provisions of the act are applicable 
as well to through as to local freights, so far, at least, 
as to require that less should be charged for the trans- 
portation of domestic or local freights li-om one point 
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to another within tliis state, than tlie suui ciiarged tor 
tlie transportation of through or foreign freights the 
same distance within tlie state, and for its transporta- 
tion from or to a point without tlie state. Thus, the 
charges from a point west of the state to a point 
within tlie state must not be the same as, or l^s than, 
the charges from tlie west line of tlie state over the 
same road to the same point of destination. So the 
charges from a point witliin the state to a point east 
(if the state must not be the same as, or less than, the 
charges from the same point of departure over the 
same road to the east line of the state. So, also, 
the charges from a point west of the state to a point 
cast of the state most not be the same as, or less than, 
the charges over the same road from the west line to 
the east line of the state. Tlie general principle is 
that the charges for any distance within this state 
must not be the same or greater than the charges for 
a greater distance. 

§ 497, 2. A reasonably less rate may be charge<l 
j>ev one hundred pounds, per ton, or per car, where 
large amounts of freight are shipped by the same 
person, than where small shipments are made, without 
violating tlie act. Discriminations of this character, 
as upon fair business principles, were just and reason- 
able before the passage of the act; are not prohibited 
thereby, but seem to be recognized therein by the 
words " like quantity " frequently occurring in tlie 
third section of the act. 

g 498, 3. Where two or more railroads are owned 
and operated by different companies, and ai'e connected 
so as to form in fact one continuous line, and either of 
such companies receives freight upon its road to be 
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bJiipped to some point upon tlic other road, the same 
may he treated for piirpoBes of eudi shipment as one 
entire line, and the same rate may he charged as if one 
company owned tlie road upon which the fi-eight was 
shipped for tlie entire distance, instead of charging 
the aggregate of the local rate on each road for tiie 
distance eliipped thereon. 

§ 499. i. Tlie act expressly provides that notliing 
therein contained shall be so construed as to prevent 
mlroad corporations from issuing commntation, excur- 
sion, or one thousand mile tickets, as the same hitherto 
have been issued by such corporation, 
n. D. Cook, 
D. A. Erowk, 
Jons M. Pearson, 

Commisg loners. 
% 500. The limitation of state control over rail- 
way comnicrec was discussed in some of its phases by 
the supreme court of the United States in the case of 
Reading R. R. Co. v. Pennsylvania. The right of a 
state to tax gross receipts of raib-oad companies was 
aflinned. Tlie receipts may be made up in part of 
inifiiness belonging under the designation of commerce 
between the states; but the tax would not, on tiiat 
account, be a regulation of inter-state commerce.' In 
the same decision the court held tliat a statute of a 
niiite iijijwjslng a xax upon rrelglii, taken up within tiie 
state and carried out of it, or taken up without the 
state and brought within it, is repugnant to that pro- 
vision of the constitution of the United States which 
, ordains' tliat "congi-ess shall have power to regulate 
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commerce witli foreign nations and among the several 
states, and with tlie Indian tribes." 

§ 501. Tliis subject was passed upon iigaiii by tiic 
same eonrt in another, yet substantially tlie identical 
ease, Philadelphia and Beading E. S. Co. v. Penn- 
«ylvani<t. Tlie -i-alidity of the tax mentioned in the 
foregoing section was in issue. Omitting so much of 
tlie opinion as is irrelevant in this connection, we have 
the following as the latest utterance npon tlie subject 
of commerce between states by the only court which 
is competent to make an authoritative declaration 
thereupon: 

§ 602. If, then, this is a tax upon freight carried 
between states, and a tax because of its transportation, 
and if such a tax is in effect a regulation of inter- 
state commerce, the conclusion seems to be inevitable, 
that it is in conflict with the constitution of the 
United States, It is not necessary to the present case 
to go at large into the much debated question whether 
the power given to congress by the constitntion to 
regulate commerce among the states is exclusive. In 
the earlier decisions of this court, it was said to have 
been so entirely vested in congress, that no part of it 
can be exercised by a state. Gibbons v. Ogden, 9 
"Wheaton, 1; Passenger Cases, 7 How. 283. It has, 
indeed, often been argned, and sometimes intimated 
by tlie court, that so far as congress has not legislated 
on the subject, the states may legislate respecting 
inter-state commerce. Yet, if they can, why may they 
not add regulations to commerce with foreign nations 
beyond those made by congress, if not inconsistent 
with them, for the power over both foreign and inter- 
state commerce is conferred upon the federal legisla- 
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tuFG by tlie same words. And certainly it lias never 
yet been decided by this court, tliat tlie ijower to 
regulate inter-state, as well as foreign commerce, is not 
exelasively in congress. Cases that liave sustained 
state laws alleged to be regulations of commerce 
among t]ie states, have been such as related to bridges 
or dams across streams wholly within a state, police or 
liealth laws, or subjects of a kindred nature, not 
strictly commercial regulations. The subjects were 
such as in Gilman v. Philadelphia, 3 Wall. 713, it 
was said, " can be best regulated by rules and provi- 
sions suggested by the varying circumstances of dif- 
ferent localities, and hmited in their operation to such 
localities respectively." However this may be, the 
rule has been asserted with great clearness, tiiat when- 
ever the subjects over which a power to regulate com- 
merce is asserted, are in their nature national, or admit 
of one uniform system or plan of regulation, tliey 
may justly be said to be of such a nature as to require 
exclusive legislation by congress, Oooley v. Port 
Wardens, 12 How. 29iJ; Gilman v. Philadelphia, 
supra; Omndall v. The State oj Nemda, 6 Wall. 42. 
Surely transportation of passengers or merchandise 
through a state, or from one state to another, is of this 
nature. It is of national importance that over that 
subject tlicre should be but one regulating power, for 
if one state can directly tax persons or property pass- 
ing through it, or tax them indirectly by levying a 
tax upon their transportation, every other may, and 
thus commercial intercourse between states remote 
from each other may be destroyed. Tlie produce of 
western states may thus be effectually excluded from 
eastern markets, for though it might bear the imposi- 
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tioti of a single tax, it would he crushed under tlie load 
of many. It wae to guard against the possibility of 
such commercial embarrassments, no doubt, that the 
power of i-egulating commerce among the states waa 
conferred upon the federal government. 

s a ■» * * -s * s * 

§ 503. A state cannot tax persons for passing 
through or out of it. Inter-state transportation of 
passengers is beyond the reach of a state legislature. 
And if state taxatic n ot persons pissing from one state 
to another, or a state tax upon inter-state transporta- 
tion of passengeis is unconstitutional, a /orHori, it 
possible, is a state tax upon the carriage of merchan- 
dise from state to state, m conflict with the federal 
constitution. Mercliandise is the subject of commerce. 
Transportation is essential to commerce; and every 
burden laid upon it ispro tanto a lestriction. What- 
ever, therefore, may be the true doctrine respecting 
the exclusiveness of the power vested in congress to 
regulate commerce among the states, we regard it as 
established that no state can impose a tax upon freight 
transported from state to state, or upon the transporter, 
because of such transportation. But while holding 
this, we recognize fully the power of each state to tax 
at its discretion its own internal commerce, and the 
franchises, property, or business of its own corpora- 
tions, BO that inter-state intercourse, trade or com- 
merce, be not embarrassed or restricted. That must 
remain free.' 

§ 504. This opinion comes the nearest to being 

' Tiiia opinion was delivered by Mr, Justice Stroso. '\1\q 
court was divided. For tlie full text, see Chicago Legal News, 
vol. T, Na 45. 
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apposite to tlie question of through freight, and the 
regulation by a state of the charges for its transporta- 
tion, of any decision yot i-endered. The exact limita- 
tion of state control over inter-state commerce will 
not have heeii authoritatively deli ned until the trihnnal 
of last resort has rendered a decision in a ease arising 
-andei- the peenliar legislation of Illinois, or similar 
legislation in other states, should there be such legisla- 
tion elsewhere. 

g 505. The Hon. Isaac Eedfieu* is so far an 
authority on railway law that his opinion on this siih- 
ject is given. It is as follows, viz.:i "The fact that 
the entire subject of regulating all commei-cc among 
the different states, inelnding all the means and appli- 
ances by which it was carried on, was committed to 
congress, and that, thereafter, the states were to have 
no concurrent action in the regulation of the same- 
would seem to reduce the question of congress having 
the power of regulating inter-state railway traffic to 
the single inquiry, whether it forms any portion of the 
commerce of the country, which requires to be regu- 
lated at all. Those who assume to argue tliat congress 
has no power to regulate the traffic npon these extended 
lines of railway reaching from one end of tlie Union 
to the other, must, if they would meet the question 
fairly, either say, the traffic on these extended hues of 
railway, amounting to many millions annually, proba- 
bly ten times as much as the entire commerce of the 
country at the time of the adoption of the constitu- 
tion, is not commerce at all, or, if it be, is not subject 
to any regulation or control whatever. Por it is certain 
the states have neither the power or capacity to regu- 
■ Eediieltl, vol, 1, p, 733, fiftli edition. 
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late, to any purpose, or ■with any efticieney, this inter- 
state railway traffic. It must tlien come nnder the 
control of eongresH or be left to ita own devices and 
impnlees, — an experiment never yet tried in any other 
country. * * * It will not be important here to 
enumerate tlie exceptions to the regulation of com- 
merce by congress. It does not, of course, extend to 
that commerce which is exclusively ■within the limits 
of a single state; which begins and ends witliin the 
same state.^ Hence, a state law conferring 'au exclu- 
sive right to the navigation of the upper waters of a 
river wholly within the limits of such state, and 
sepaa-ated from tide water by falls, ■which are impassa- 
ble for purposes of navigation, and not forming a 
continuous line of commerce between two or more 
states, or with a -foreign country, is not unconstitu- 
tional.^ And it seems to have been considered, by the 
later decisions, that so long as congress wholly abstains 
from ail attempts to regulate any particular depart- 
ment of commerce, either foreign or inter-state, state 
laws in regard to the same will not be declared void.^ 
There are some subjects of state cognizance which in 
their operation and enforcement produce an effect, 
incidentally, upon cojnmerce beyond the limits of a 
single state, such as pilotage, ferries, healtli regula- 
tions, the support of paupers, police, and crime, which, 

'Passaic Bridges, 3 "Wall. 783; Ilckleman v. BctUwith, 4 
McLeaa (C. C.) 288. 

' Veazie t. Moore, 14 How. 508. 

= Uoited Stoics «. Railroad Bridge Co. MeLean (C. C) 517; 
■Woodman v. Killjoutne Man. Co. 6 Am. Law. Reg. (N. S.) 238; 
Cooley V. Board ofWardens, 12 How. (U. S.) 290; Gilman v. 
Philadelphia, 3 Wall. 713. 
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iievertlieless, innst be left to tlie control of the states, 
iiiid whose legislation, if fairlj kept within necessary 
limits, must be npheld." 

III. Ljmislative anu Judicial Al'tiioeity. 

§ 500. Tlic question stated. 
507. Cliicaso and Alton case. 
DOS, Forfeiture of francliiae and property. 

509. For wliat cause lawful. 

510. In wliat way that penalty may be enforced. 
611. Regulating common carrier business. 

513. Legislatire jurisdiction ; H"ew York autlioritiea. 
513. Constitutional provisions. 
5U. Tlie doctrine in Illinois. 

515. Jurisdiction of the legislature sustained. 

516. Importance of judicial limitations. 

517. Potter's Dwarris, on Statutes. 

518. Cooley on Limitations. 

513. Eiact and autiioritatlve statement of the doctrine. 

§ 506. The object aimed at in the railway section 
of the constitution of Illinois, and the legislation 
thereunder is to prevent unjust charges and discrimi- 
nation, Tiie power of the state to exercise that 
authority has been shown to rest alike on the written 
and unwritten law. Tlie final qnestion is: How far 
is the exercise of that right vested in the legislature? 

§ 507. The Chicago and Alton case gave to the 
supreme court its first and thus far its only opportunity 
to define its position herein. That opportunity was 
not improved, except indirectly, Tlie only allusion to 
it was in connection with the forfeiture of franchise. 
No authorities were c[UOted by the learned Chief Jus- 
tice. It is, however, a well established principle that 
even when the forfeiture of a franchise is the inevita- 
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b]e sequence of legislatioD, a judicial vci-dict on a ivrit 
of quo warranto or scire facias is necessary. 

§ 508. In an early Illinois case the court held that 
" the legislative power cannot directly reach the pro- 
perty or vested rights of the citizen by providing foi- 
their forfeiture or transfer to another without trial and 
judgment in t]ie court; for to do so would l>e the 
exercise of a power wliioh belongs to another branch of 
the government, and is forbidden to the legislature." * 
Tliis sentence fairly states the law as lield by Illinois, 
in common with the other states of the Union. 

§ 50D. A corporation may, by willful malfeasance 
or nonfeasance, forfeit its franchises, which may be 
, seized by the state on a judgment upon and informa- 
tion liled and prosecuted by the state, or its proper 
agent. At common law, at the dissolution of a cor- 
poration its property reverts to the grantor, except that 
in this country the creditors have, in effect, a tirst 
mortgage upon the same. Many charters in this 
country have been declared forfeited. 

% 510, The question as to the forfeiture of a charter, 
and the property acquired thereunder, may be tried by 
a writ of quo warranto or soire facias. The former 
is the more usual method. The supreme court holds 
that a proceeding lij qtio warranto is a "prosecution," 
within the intent of statute, and must therefore be car- 
ried on " in the manner and by the authority of the 
people of the state of Illinois." ^ 

' Newland v. Marsii, 18 111. 383. 

' For a thorougii discnsslon of this snbjeot see Wilmans n. 
Bank of IllinoiB, 1 Gilm. 687 ; People v. Mifiaissippi and Atlantic 
R. R. Co. 13 III. W; Wright s. People, 15 111. 417; People v. 
Ridgely, 31 111. 65; Curran v. Arkansas, 15 How. 313; Bacon o. 
BobcrtBon, 18 How. 480 ; State u. Bailey, 10 Ind. 46; Silver Lake 
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g 511. "Wliile it is too plain for doubt that tlie for 
feitnre of tlie franeliises and property of a corporatD 
body cannot be effected without judicial proceedings, 
it by no means follows tiiat the legislature has not tlic 
power to lay down general rules for the conduct of cor 
porate business. On the contrary, the authorities are 

Bank t). North, 4 Johns' ch. H". T. 370 ; Bank of Marietta i. Pin 
dall, 3 Raod. Va. 465 ; Clarke «. New Jeraey Co. 1 Stor. 0, C. 531 ■ 
British Co. v. Amos, Mot. Mass. 391; Savage Manuf. Co. «, 
Armstrong, 24 Mo. 34; Day o. Esses Bank, 13 Tt. 97; Terretu. 
Taylor, 9 CraiicL. 43; Commonwealth v. Commercial Bank, 38 
Ponn. St. 883; Aurora Co. c Holthouse, 7 Ind. 59; Guaga Iron 
Co. V. Dawson, 4 Blackf. 203, Libby v Hodges, N. H. 394- 
Bank of Augusta c. Earlo, li Peters, 519 Lucas n. Bank of 
Georgia, Z Stew. 147 ; Vermont b Turnpike Co. 11 Vt. 431 ; Com- 
monwealth B. U. S. Bank, 3 Ashmead, 849. Mo legislation 
making detail provision for tlie enforcement of the right to esact 
tills extreme corporate penally exists A bill was before the 
twenty-eighth general assembly in the winter of 1873, entitled, 
"An act to prevent unjust discrimination in the rates charged 
by railroads in this stale for the tranportttion of freight cars, 
and to encourage competition in fieighting, ' containing tiie fol- 
lowing provision : Any railroad corporation which shall be Ave 
times consecutively convicted of a violation of this act shall be 
deemed and held to liave forfeited its franchises and property; 
and such corporation, so offending, may be proceeded against by 
tlie state's attorney in any circuit or county through or into 
which its road may ran, cither by scire facias, or npon an infor- 
mation in the nature of a quo warranio, to Judgment of oustei'. 
And in case of forfeiture of property and ftancliise, and judg- 
ment of ouster, the court shall fis the time, place and conditions 
for the sale of the same, at which time and place said corporate 
property and franchise shall bo sold to the highest bidder giviiig 
security satisfactory to the court for the proper management of 
said road and the lawful conduct of al! tlie business pertaining to 
said corporation. The proceeds of such sale, after defraying the 
costs and expenses of the suit or suiis for forfeiture, shall be paid 
info the treasury of the stale. 



>y Google 



COK^nrUTIOXAL LAW. SOI 

a unit in asserting that power. It is conceded that tho 
courts, in the absence of specific legislation, have the 
]K)wei- to prevent extortion and unjust discrimination 
on tlie part of common carriers. It was claimed by 
the counsel for the company in the Chicago and Alton 
case that this power is exclusively enjoyed by the 
jndiciary. The court did not distinctly admit or deny 
the claim, nor give any authorities tearing upon it. 
This issue of law has often been raised, but never before 
in a connection of such transcendent importance. 

§ 513. Tlie most prominent state in adjudication 
on the question under consideration is New York. 
Tliis issue lias been often presented in the courts of 
that state, and learnedly discussed. Tlie now well 
established doctrine of that commonwealth is correctly 
stated in tliese words; "The legislature possesses tlie 
whole legislative power of the people, except so far as 
limited by the constitution. In a judicial sense, and 
so far as the courts are concerned with its application 
and construction, their authority is absolute and 
unlimited, except by the express restrictions of tlie 
fundamental law. The state legislature is not restricted 
in power, any more than the British parliament, except 
by the state and federal constitution." ' 

§ 513. There is nothing ■whatever in the constitu- 

' For authorities s«o Abbott'3 Digest, every volume of ivliicli 
contains some cilations in support of this doctrine. Tlie follow- 
ing are among the more important cases ; Appeals, 18G3 — Bank 
of ClicnanjfO v. Brown, 26 N. T. 467; 8. P. Cathcart v. Fire 
Department of N. Y. Id. 529. Supreme court, 1864— Clark c. 
Miller, 43 Barber, 355; Luko p. City of Brooklyn, 43 Id. 64; 
People ». Morrel!, 31 Wend. 563 ; Butler v. Palmer, 1 Hill, 334; 
Bloodgood V. Mohawk itnd Hudson U. R, Co. 18 Wend. 9 ; Leg- 
gett V. Hunter, 10 N. Y. 445. 
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tioii of the United States, noi- in t!ie organic l«w of 
illinois, wliidi by any possible constrnction could be 
made to support the assumption of paramount judicial 
authority. The national constitution makes no attempt 
to define the relative functions of different brancheH 
of a state government, and the constitution of Illinois 
not only affords no ground for asserting that the 
judiciary has exclusive jurisdiction in the premises, 
but on the contrary, it expressly confers that jurisdic- 
tion upon the legislature. Its language is: "The 
general aBseinbly shall, from time to time, pass laws 
establishing reasonable masimum rates of charges for 
the transportation of passengers and freight on tlie 
different railroads in tliis state." » Kot content -with 
this, the same organic law adds in another section : 
" The general assembly shall pass laws to correct abuses 
and prevent unjust discrimination and extortion in the 
rates of freight and passenger tariffs on tlie different 
I'ailroads in tliis state, and enforee such laws, by 
adequate penalties, to the extent, if necessary for that 
purpose, offorfeiture of their property and franchises,"^ 
I 514. The decisions of Illinois on legislative and 
judicial jurisdiction are explicit and liarmonions. 
They entirely agree in every essential feature with tlie 
doctrine of New York. So very plain were the early 
decisions that of late years there lias been no room for 
doubt, and it is only tlie supreme importance of the 
subject in its bearing upon practical results that has 
induced a reopening of the question.* Tlie only 

' III. Conslitalion, art. xi, sec. 13. 
' Ibid. B(!C. 15. 

'Thefollowingaretliemoreimportanllllinois decisions on tliis 
issue; Piekl b. People, 2 Scam. 7!l; Masono. Wait, 4 Scam. 127; 
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inquiry tin- the courts in, "Does the will of tlie repi-e- 
fientatives, as expressed in the law, conflict witli the 
will of tlie people, as expressed in the constitution?" 
Of the cases citei] it is only necessai-y to particnlarize 
one. Tiie first is selected for this purpose, because 
that has l>een uniformly reftrrec! to as a just and bind- 
ing precedent, 

§ 515. At the December term, 1S39, the snpremv 
court was called upon to decide whether A. P. FieM 
or J. A. McClemand was entitled to the office of Sec- 
retary of State. The former had been elected to the 
office, Tlie Governor of the state, TTiomas Carliit, 
attempted hia removal, and the appointment in his 
place of Mr. McClernand. Tlie case resolved itself 
into the single question; Does the Governor possesH 
the constitutional power of removing from office the 
Secretary of State, and appointing a successor at will? 
The decision ^vas in the negative, and that because im 
specific grant of such power to the executive could 
he adduced from the constitution of the state. In its 
very elaborate and learned decision the court said: 
" Tlie constitution is a limitation upon the powers of 
the legislative department of the government; but it 
is to be regaivSed as a grant of powers to the other 
departments. Neither tlie executive or the judiciary, 
therefore, can exercise any authority or power, exce])t 
such as is clearly granted by the constitution." It 
will be observed that the judiciary and executive ai-e 

People r. Marshall, 1 Gilm. OTS; Pcojile et al. u. Keynolds, .1 
Gilm. 1 ; Xolson n. People, S3 111. 390 ; Turncy v. Wilton, 36 III. 
885; St. Louis, JacksonTille and Cliicago R. R. Co. v. Trustees, 
43 111. 303; Chicago and Alton R, R. Co. n. Shannon, Ibid. 338; 
People V. Solomon, 51 111. 38. 
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dabbed together, and broadly distiiiguislied from the 
legislature. The court continued: "Upon the princi- 
ple of our government, that the sovereign power of 
the state resides in the people, and that only such 
l)owcrs as they have delegated to their functionaries can 
lie exercised, where a claim of power is advanced by 
the executive (judiciary), the question is, not whetlier 
the power in question has been granted to the people, 
but whether it lias been granted to the executive, 
(judiciary); and if the grant cannot be shown, he has 
no title to the exercise of the power." i 

§ 516. In his essay on Crimes and Punishment, a 
.treatise which boi-e a conspicuous part in the reform 
of the judicial system of Prance, Voltaire insists that 
" there is nothing more dangerous than the common 
axiom: ihs spirit of the lams is to he considered. To 
jidopt it is to give way to the torrent of opinion. 
AViien the code of laws is once fixed it should be 
observed in the literal sense, and nothing ]nore is left 
to the judge than to determine whether an action be 
or he not conformable to the ^vritten law."^ This 
statement is simply the opinion of the author as to 
what ought to be the law. 

g 517. In Potter's Dwarris occurs the following 
quotation credited to Gushing on Jurisprudence, sec- 
tion 40: "Legislation, though general, may, never- 
theless, descend to minute details and particulars. 
When this is the case, it so far occupies the place 
which would otherwise be filled witli jurisprudence." 
In the ninth chapter of Potter's Dwarris the relative 

■ Field v. People, 3 Scam. 711. 

•Beccoria on Crime, commtntarj- by Voltuite, clmp. S. 
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functions of legislation and jnrispnidence are dU- 
ciissed and succinctly stated as follows: "The great 
and essential difference between legislation and juris- 
prudence, that which separates one from the other 
distinctly, is the manner in which they respectively 
become established. The former takes the place 
where the law-making power discovers occasion for it, 
and its provisions are framed prospeetiyely for sucli 
classes of cases as the legislation thinks most likely to 
occur. Tlie latter is only called into teing when an 
actual case arises for its exercise, and is then adapted 
to the particular circumstances of the case.' Legisla- 
tion, when once established, becomes fixed and unal- 
terable, and it receives no additions but by subsequent 
legislation. Jurisprudence is constantly progressive, 
and continually enlarging and extending itself, as cases 
occur for it£ exercise, and adapting its principles to 
the social and political changes which are perpetually 
going on in society." To this the American editor 
adds: "Under tlie American theory, the powers of 
the legislature are limited by written constitutions, 
beyond the bounds of which they may not pass; and 
it is conferred npon the courts of justice to declare all 
legislation void which is in excess of the fundamental 
!aw."s 

' This fact explains tbe praclical importaifct of the question 
of jurisdiction untler discussion. 

' As the autiiority to reguialo railway charges and prevent 
extortion and discrimination is expressly conferred by the fnnda- 
mcntal law of Illinois upon the legislature, its exercise is not 
only admissible, but imperatively binding upon that body. It 
could not, if it would, leave its exercise to tlie exclusive jiiris- 
diclion of the courts. To do so would be unconstitutional. 
20 
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§518. Tliis subject isdiseiissed still more thorougly 
by Chief Justice Ooolet in his work on Constitutional 
Limitations, and summed up in the statement, " the 
law is applied by the judiciary and made by the legis- 
lature."^ Speaking of the danger from the abuse of 
judicial power, the same writer remarks: "No rule 
can be laid down in terms which may not contain the 
germ of great misdiief to society by giving to private 
opinion and speculation a license to oppose themselves 
to the just and legitimate powers of government." In 
this connection he refers to Wynehamer i>. People.^ 

§ 519. From his seat on the supreme bench of 
Vermont Chief Justice EEcnELD asserted and main- 
tained as follows: " It has never been questioned, so 
far as I know, that the American legislatures have tlie 
same unlimited power in regard to legislation whicli 
resides in the British parliament, except where they 
are restrained by written constitution. Tliat must be 
conceded, I think, to be a fundamental principle in the 
political organization of the American states. We 
cannot well comprehend how, upon principle, it should 
be otherwise. The people must, of course, possess all 
legislative power, originally, Tliey have committed 
this in the most general and unlimited manner to the 
several state legislatures, saving only such restrictions 
as are imposed by the constitution of the United 
States, or of the particular states."* If the learned 
judge had been aiming to meet the question in dis- 

' Cooley, on Constitutional Limitations, 91. 

" 13 N. Y. 391. 

» Thorpe c. Rutland and Burlington R. R. Co, 27 Yt. 143. 
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ciissitin, as presented by Illinois law, he eouM not Lave 
been more apposite. ^ 

' The following are tlie citations made in llio opinion to sup- 
port tlie foregoing doctrine; Leggett b. Hunter, 19 N. Y. 445; 
(^ocliran c. Van Snrtay, 20 Wend. 365; People v. Morrill, 31 
Wend. 563; Sears u, Cottrell, 5 Mich. 351; Mason v. Wait, 4 
Scam. 134; People n. Supervisors of Orange, 27 Barb. S93; 
Taylor b. Porter, 4 Hill, 144. 
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THE RAILWAYS OF II,L1N0IS. 

§ 520. The facts herein given are almost wliolly 
condensed from the second annnal report of the Itiiil- 
I'oad and Warelionse Commissioiiers, for the year end- 
ing December 1, 1872, a volume of 450 pages. For tlie 
sources of their information see sections 361-365. The 
usual gauge of Illinois railroads is 4 feet 8^ inches, 
Tlie gauge will he mentioned only wlien it varies from 
that rule. Of the general policy of the roads as r^iirds 
deference to the statute intended to prevent extortiojt 
and discrimination, it may be remarked that while a 
new schedule of rates was adopted on the first of July, 
1873, tiie policy was to equalize, somewhat, the ratei?, 
making an aggregate increase, and that, not iinfrc- 
(juently of 20 per cent. Tlie increase then made was 
adopted for the purpose of making the law odious. 
Since then the rates have been somewhat modified. 
The answers given to the questions touching car ser- 
vices or transportation companies will be given in 
full, except where the reply is simply that no discrim- 
ination ia shown. 

§521. CmcAGo AKD Alton. — Capital stock, $11,- 
355,300.00; all paid in. Total funded debt, §3,698,- 
000.00- Ko floating debt. Total length of track, G24^ 
miles. Intersects with other railroads at 19 different 
points. Gives no exclusive privileges or preference to 
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any transportation company, person or corporation, 
liaule 12 sleeping oars and 5 dining ears for tlie Pull- 
man Palace Company. No stocic dividends ever issued. 
During 1S73 no passengers were killed; but August 
16, 1873, a collision occnri-ed near Lemont, in wliicli 20 
persons were biUed. It was the most appalling casu- 
alty that ever occurred on an Illinois railroad. Tlie 
company pi-omisea to lay a double track. Its business 
warrants the outlay, and the police power of the state 
could compel the construction, if necessary. It is 
estimated that tlie catastrophe will cost the company 
$500,000. 

§ 523. Chicago, EuEUNG-roN axd Ql'inoi'. — CapitJil 
stock, $18,652,910; all paid in. Tof^l funded debt, 
$12,996,956.95. Floating debt, none. Length of traek, 
972^ miles." Intersects with other roads' at 15 points. 
Avei-age charge per mile per 100 pounds through 
freight, 0.071-1 cts.; for local freight, 0.0159-1 cts. 
Annual amount through freight, 584,432 tens; of local 
freight, 1,144,130 tons. As regards transportation 
companies, the answer is : " The ilerchants' Dispatch 
and Empire Line do business on the road at rates of 
commission agreed upon from time to time, and tlic 
usual mileage for use of cars. A cent and a half per 
mile, loaded or empty. Transportation companies 
repair their own cars. Business of no line is given a 
preference as to speed or order of transportation. This 
company is also owner in the Blue Line and Conti- 
nental Line, each of which lines has a central manao-e- 
ment, maintained by each company comprising the 
lines, contributing proportionately to business done. 
Each road comprising the line seeks to place in the 
line its own proper proportion of cars, and in case of 
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their actually doing so, the mileage of cars is practic- 
ally paid for in kind. In case any road is over or short, 
the difference is made up at the usual rate of mileage." 

§ 523. Chicago, Danvilijs aSd Vikct^jhes. — Punded 
debt, $2,500,000. Value of road and equipments, 
S2,311,000. Length of track, 102 miles. Gauge,4feet 
9 inches. Average i-ate per miie per 100 pounds for 
tlu'ough freight, i mills; for local freight, 3^. 

§ 524. CiiiciGo AND Iowa. — Total funded and float- 
ing debt, §1,850,000. Value of road and equipments, 
$2,283,000. Length of track, 88 miles. Amount of 
municipal aid, $380,000. All cai-s are treated alike. 
The company owns no freight cars nor interest in any, 

§523. Chicago ahd Nokthwestern. — Eefiieed to 
give present ownership of the stock, alleging the 
illegality of the statutory and constitutional require- 
ment of information on that point; also, the impracti- 
cahility of doing so, if the company -were so inclined. 
Funded debt, $20,474,000. Total paid up stock and 
debt, $35,878,643.82. Cost of construction and equip- 
ment, 856,646,922.34. Length of track, 485 miles. 
Crossed at S.ve different points in the state by other 
railroads. The company is made up of numerous 
companies. Tlie report furnishes the following infor- 
mation on this point: 

Illinois and "Wisconsin liailroad Company, organized 
December 30, ISol, under act of the legislature of 
Illinois, of February 12, 1857; extends from Chicago 
north to "Wisconsin state line; consolidated Mai'ch 30, 
1855, with the Kock Kiver Valley Union Kailroad 
Company (of "Wisconsin), fonnerly the Chicago, St. 
Fsml and Fond du Lfic .lAailroad Company. This com- 
pany, during its existence (retaining its corporate name). 
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received by consolidations tlic folJoii'ing named com- 
pauies, to-wit: 1, "Wiseonsin Superior Kailroad Com- 
pany (of Wisconsin), consolidated Marcli 5, 1S57. 3. 
Marquette State LineEailroad Company (of Michigan), 
consolidated March 21, 1857. 3, Ontonogan and 
State Line Eailroad Company (of Michigan), consoli- 
dated March 27, 1857. 

The Chicago, St. Paul and Fond du Lac Itailroad 
Company was reorganized under the act of the leisla- 
ture of Illinois, Pebrnary 19, 1859, and the act of tlie 
legislature of Wisconsin, of March 14, 185i>, and was 
incorporated Jnne 6, 1859, by the name of the Chicago 
and Northwestern Eailway Company, under whicli 
name it still exists, and has, since its incorporation, 
received by consolidations the following named com- 
panies, to-wit: Dixon, Koebford and Kenosha Itail- 
road Company (of Illinois and Wisconsin), organized 
January l(i, 1864; consolidated January 19, ISQi. 

Tlio last named company was formed by consolida- 
tions of the " Kenosha and State Line Railroad Com- 
pany," and tlie " Dixon, liockford and State Line 
Ilailroad Company." 

Galena and Chicago Union Railroad Cdmpany (of 
Illinois), incorporated January 16, 1836; amended 
Marcl#4, 1837; amended February 24, 1847; consol- 
idated June 2, 1864. 

The Mississippi and Kock Eiver Junction Hailroad 
Company, incorporated JFebmary 13, 1S51; amended 
February 28, 1854; was consolidated with the Galenii 
and Chicago Union Railroad Company January 9, 1855, 
and confirmed by act of February 15, 1855. 

The Elgin and State Line Railroad Companj-, incor- 
]>orated February 12, 1859, (originally called the "Fox 
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lliver Valley IJailroad Company," incoi'porated Jiiuc 
i S, 1852,) was leased to the Galena and Chicago Union 
liailroad Company November 11, 1858. 

The Chicago, St. Charles and Mississippi Air Line 
Eailroad Company, incorporated January 31, 1849, as 
the St. Charles Branch Eailroad Corapauy; cliarter 
amended and name changed January 3, 1853, was also 
leased to the Galena and Chicago Union Eailroad Com- 
pany before the consolidation. 

Peninsular Eailroad Company (of Michigan), incor- 
jwrated February 12, 1855; coiisolidated October 21, 
1804. 

Beloit and Madison Eailroad Company (of "Wiscon- 
sin), organized September, 1862; consolidated Marcli, 
1871. 

Baraboo Air Lino Eailroad Company (of Wisconsin), 
incorporated Mai-ch 8, 1870; amended Fcbrnary 2, 
1871; consolidated March 10, 1871. 

§ 526. Chicago, Kock Isl.\nd asd Pacific. — Tin's 
company now consists of the consolidation of tlie 
Chicago and Eock Island, organized February 17, 1847, 
and the Chicago, Eock Island and Pacific, of Iowa, 
organized May 28, 1866. Capital stock, $18,999,200. 
Funded debt, $8,702,000. Floating debt, $70,672.92. 
Value of road and equipment, $28,761,315.65. 'Track 
in Illinois, 301| miles. Points at which other roads 
cross it, 6. Passenger earnings for the year in Illinois, 
$765,944.93; freight, $3,008,026.60; earnings from 
otiier sources, $189,206.29. Company hauls cars of 
all transportation companies who desire that service, 
and receives the going or tariff rates. The company 
owns and runs its own sleeping cars. 

§ 527. Chicago akd Eock Eives. — Capital stock 
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subscribed, $916,660; the amount paid in, $579,850. 
Nearly one-lialf made up from municipal aid bonds. 
Funded debt, $900,000. Cost of construction per 
mile, $36,000. Lengthof line to be 108 miles. Crosses 
Illinois Central once. Chartered March 4, 1869. Prin- 
cipal stockholders and contractors, Wicker, Mecbling 
& Co., Chicago. 

§ 538. CoLUMBOS, CincAGO AND Ihdiana. — Capital 
stock, $13,328,568.96, all paid in. Punded debt, 
§24,331,374. Floating debt, $130,974. Talue, $36,- 
019,268.13. Length of track in Illinois, 32,^ miles. 
Gauge, 4 feet 9^ inches. Intersects other roads at four 
points. Hauls cars for National Transportation Gom- 
]>any, -wliich uses its o^vn cars, bears all expense of 
forwarding, receiving and billing freight, except haul- 
ing trains, " paying therefor rates -which are regulated 
l)y current traffic." Tliese cars are given no prefer- 
ence in any particular. 

§ 529. Gilm.\n, Cliston and Sfrisofield.— Stoct, 
$2,000,000, All paid in. Funded deht the same as 
stock. Total trackage, 116J miles. Eailroad inter- 
sections, 5. Municipal aid, $635,500. A note adds: 
" Stock subscriptions were tendered for these subscrip- 
tions. Town ofhcei-s refused to issue bonds. Said stock 
is entered as paid, for the reason that the snhseribed 
stock was to be turned over to the eonstnietion com- 
pany in bonds or stock." Amount of stock outetand- 
iuo-, $2,000,000. Company chartered April, 1869. 

IIansibal anu Naples.— Paid up stock and funded 
debt, 81,357,000. Value, the same. Trackage, 53 
. miles. Gauge, 4 feet 8^ inches. Has no equipments. 
Total earnings for the vear, $95,397.47. Aided by 
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Pike connty, $150,000. Tlie road leased by the Toledo, 
Wabasli and Western. 

I 530. Illinois Ckstkal. — Stock subscribed, $25,- 
448,900. Amount paid in, $35,447,140. Funded debt, 
§8,390,500. Cost of construction and equipment, 
$33,902,987.55. Trackage, SlS/j,"^ miles. Intersects 
with 19 different railroads in Illinois. Any freight 
and transportation company can liavc its cai-s hauled 
over tlie road at an impartial rate; no preference or 
tavoritism shown. Comimny owns the sleeping cars, 
and cliarges less tha:! the usual rate for bcrtlis. Charter 
granted February 10, 1851. Charter amended three 
years later, and again in the year following. No con- 
solidation in this state. Ten jra- cent, cash dividends 
declared on the stock of the original company for the 
past seven years. iJoad completed 1S56. 

§ 531. Illisois akd St. Louis. — Gives full list stock 
subscribers. Total subscribed and paid in, $618,000. 
Funded debt, $660,000. Floating debt, $260,260. 
Debts equal value. Length of line, 15 miles. Aided 
by city of BeUeville, $25,000. The original charter 
was granted February 38, 1S41, under another name. 
Present name dates from February 10, 1805. Mainly 
a coal road. 

§ 532. IkOLINATOLIS, BlflOMINCTOS j\SD ATestern.— 
Stock subscribed, $5,003,700. Proportion for Illinois, 
$3,052,331. AH paid in. Debt proportioned to Illi- 
nois, $4,095,000. Cost of road and equipments in 
Illinois, $7,841,502.54. Trackage in Illinois, 147f^ 
miles. Gauge, 4 feet 8| inches. Intersects at six 
points. Municipal aid, $842,000. Road put in oper- 
ation in 1870. ITie company is pushing several 
branches. 
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§ 533. Inihanapolis and St. Louis. — ^^''alue, S2,945,- 
000. Length of tract, 212 miles. Intersections witli 
other lines, 5. Hauls cars for several transportation 
companies, to none of whom is any preference given 
in terms or facilities. This company is lessee of the 

§ 53i. St. Louis, Altos aud Tekke Haute. — The lat- 
ter has a stock of $4,768,400. Funded debt, $7,000,000. 
Cost and value of road, $3,057,390. Trackage, 264 
miles. Original charter granted January 28, 1853. 
Several lines consolidated 1856. Property foreclosed 
and sold under mortgage 1862, by order of the U. S. 
Circuit Court, Southern District, Illinois, 

§ 535. St. Louia akd SooTnEASTEUK. — Capital stock 
subscribed and paid in, $758,300, Cost of constrnc- 
tion,$l,325,614.51. Considerable right of way donated. 
Organization eiFected March, 1869. Conatrnetion 
began in May following, Mnnicipal aid, $825,000. 
Lengtli of road, 197 miles, including side tracks. 
Gauge, 4 feet 9 inches. Cost of construction and 
equipment, per mile, $21,176. liaihvay intorsectioii 
at five points. 

§ 536. Toledo, PeoeiaasdWaksaw. — CapitaJstock 
paid up, $5,700,000. funded debt, $6,450,000. 
Floating debt, $204,793.96. Cost per mile, $45,500, 
making a total of $12,150,000. Eailway crossings, 7. 
Cars hauled for National Transportation Company. 
They furnish their own cars and receive IJ cents 
per mile mileage. Company organized Fel)niary 14, 
1863, and is successor to the Mississippi and "Wabash, 
chartered ten years before. In operation since Octo- 
ber, 1868. 

§ 537. Toledo, Wabash andWesteek. — Stock paid 
in, $16,000,000. Funded debt, $10,404,000. Cost. 
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819,879,779.60, or $55,685.60 pet- mile. Competes 
with other roads at 14 points. Has 10 miles of effective 
Osage orange hedge fencing. It has no special con- 
ditions as to use of track for hanling the cars of trans- 
portation companies. The lied Line, Globe Line, South 
Shore Line and Great "Western Dispatch patronize the 
road, tlie cars being furnished hy the railroad. 

§ 538. Chicago and Canada Soutkekn. — Chartered 
March 81, 1869. The company has charters from 
Indiana, Michigan, Ohio and Illinois. None of the 
Illinois part of the line constructed. Capital stock, 
$10,000,000. 

Chicago amd Ilukois Sotthierk. — This corporation 
is a consolidation of the Chicago and Illinois Southern 
Eaihoad Company ■with the Decatur, Sullivan and 
Hattoon l^ilroad Company. Tlie former company 
transacted no business prior to the consolidation, and 
the latter transferred to the present company no books 
or accounts upon which to base a full report. The 
road was reported as so far completed that mixed trains 
have been run from Mattoon to Daltou, 39 miles; it 
intei'seets the Indianapolis and St. Louis Kailway one 
miie west of Mattoon, runs in upon that track and 
uses the depot of that road at Mattoon. Hie intention 
is to build a road from Mattoon to Decatur, 40 miles. 

I 539. Chicago, Milwaukee and St, Paul. — Ai-ticles 
of association under the general railroad law of the 
state ■n-ere made and filed April 3, 1873. By agree- 
ment the Chicago and Milwaukee Eailway Construc- 
tion Company took all the stock, $2,000,000. Eussell 
Sage, New York, President. At the time the report 
was made four only of the nine directors resided in 
Chicago. 
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§ 540. Chicago and Muscatine.— Organized in tJie 
fall of 1871. Total subscription to date, ^200,000; 10 
per cent, paid in. No work begun. 

§ 541. CniCAGO AND Pactfic— Exists by the pro- 
visions of a charter granted by tlie state to the Atlantic 
and Pacific Eailroad Company, dated February 16, 
1865, the name of which was changed to that of the 
Chicago and Pacific Eailroad Company. Its eastern 
terminus was fixed at a point, to be selected by the 
company, on a line between the states of Indiana and 
Illinois, in Cook county; and its western terminus at 
any point on the Missiseippi river, to be hereafter 
selected, at or north of Savanna, III. The company 
has commenced the construction of the reilroad at 
Chicago, and is progressing westwai-d. Definite con- 
struction ai'rangementB extend only to Elgin. 

§ 542. OnicAGO asd Paducah. — Is a consolidation of 
the Fairbury, Pontiac and N'orthwestem ^Railway Com- 
pany, and the Bioomington and Ohio Kiver Kailroad 
Company. The consolidation was eiFected on the 22d 
day of March, 1872. The proposed line of road wil. 
extend from Streator, in LaSalle county, to Flora, in 
Clay county, a distance of about 200 miles. On the 
30th of June, 1872, there was completed from Streator 
to Fairbury 32 miles, and from Bement to Windsor 35 
miles ; total, 67 miles. The capital stock is $5,000,000 ; 
paid in, $1^350,000. Municipal aid, $540,000. CJash 
man. Plumb & Co., Chicago, contractors. 

g 543. CuiciGO, Pekin amd Southwestern. — Is 
designed to run from Chicago to Pekin, 160 miles. 
Expended to date for construction, $345,474.49, Stock 
subscribed, $519,500. Actually paid, $340,000. Muni- 
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cipai aid sub scribed, 8290,000. Principal office at 
Streator. 

§ 544. Gband Towee Kanltactueino and Thans- 
i-OKTATioN Co. — Tlie total lengtli of track of this road 
road is SOyYiT- Under the head of "miscellaneous 
oxliibits" is found only this item: "Coal, 13,305,460 
tons." Tliis, road comes the nearest to not being a 
highway of any railroad in Illinois, 

§ 545. IsDiAHA AND Ilusois Centkal. — This road is 
in process of construction from Indianapolis, Indiana, to 
Decatur, Illinois. It is 152 miles in length, and con- 
nects at termini with the extensive network of railways 
which converge to these points. The expenditure to 
date were about $1,400,000. Capital stock subscribed 
and paid in, $4,500,000. Municipal aid in Illinois, 
$330,000. 

g 546. jACKSOSnLLE, NoiTTUWESTKES AND SOUTHEAST- 
ERN. — Debt secured by mortga^, $100,000, Munici- 
pal aid, $8000.00. Length, 17i miles. 

§ 547. Kahkaxee and Indiana. — Chartered April 
19, 1869. Construction began August 20, 1871. 
Capital stock subscribed, $92,400; paid in, $67,300. 
Funded debt, $290,000. Length of road, 11 miles. 
Guage, 4 feet 8^ inches. Cost of road per mile, 
$6,000. Municipal aid, $66,500. Designed to inter- 
sect the Chicago Branch of Illinois Central Eailroad at 
Kankakee, 56 miles south of Chicago, and the Cincin- 
nati, Lafayette ' and Chicago Eailroad at St. Ann, 
making in connection with these lines a through route 
from Chicago, via Kankakee, to Cincinnati. 

§ 548. LaFayette, Bloomington and Mississuti. — - 
Chartered February 28, 1867. Municipal aid, $467,000. 
Length, 82^ miles. Capital stock, $1,000,000, all 
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paid in. Piimled debt, $1,300,000. lias four railway 
intersections. 

§ SiO. LouisviLiJi, Nunv Albany asd St. Louis Aii: 
Line. — Capital stoci: depends upon completion of the 
m&d. Tlie intention is to bnild a line from New 
Albany, Ind., to East St. Louis, 111., 250 miles, tliis 
company in connection witli other railroad companies 
forming the line. Their cars or freight give no special 
preference of any Idnd. Tiie railroad companies form- 
ing the T. W. "W. Co. were consolidated July 1, 1S65. 
Original construction began 1850. 

§ 550. "WESTEiiN Union. — The report of this com- 
pany is for the entire line in Illinois and Wiseonsiii. 
Paid np stoelc and debt, $7,723,654.32, nearly all 
expended in building and equipping the line, which 
is 207 milee long. Crossing tfie Chicago and Kortli- 
westem twice and the Chicago, Burlington and Quinev 
once. Company formed by the consolidation of eight 
different companies, the oldest dating back to Januarj- 
21, 1851. The road is now held nnder mortgage fore- 
closures. 

§ 551. Cairo asd St. Louis. — Capital stock sub- 
scribed, $950,000, all by municipal subscriptions. 
lioad chartered I'ebruary 16, 1865; charter amended 
April 16, 1869, Mortgaged October 2, 1S71, to tlio 
amount of $2,500,000. Its only peculiarity is its 
gauge, 3 feet. 

§ 552. Caebondale and Shawneetows. — Original 
charter granted March 7, 186T; present name taken 
March 10, 1869. Capital stock outstanding, $355,500. 
Municipal aid, $100,000. Funded debt, $200,000. 
Length of road in Illinois, 18 miles. 

§ 553. CiiEsrES AND TAiiAoiiOA. — Organized June 15, 
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1S69. Began coiistmction a year later. Stock, $1,000,- 
000; paid in. Municipal aid, $315,000. Intersects 
otlier railroads at two points. Trackage, 44^ miles. 
Finished Mareh, 1872. 

§ 554. Muscatine, Kevvanee and Easteek. — Capital 
stock, $110,000, all municipal aid. This road com- 
mences on the east bank of the Mississippi river, 
opposite the city of Muscatine, Iowa; is to run east- 
ward through Kewanee, Henry county, to a point on 
the east line of the state of Illinois not yet designated. 
The entire length of the main tract will be about 200 
miles. No right of way had been obtained, nor any 
grading done at the time the report was made. 

§ 555, Pams and Deoatub. — Chartered Febniary 
18,1861. Stock paid in, $1,600,000. Eobt. G. Hervey 
& Co. contracted to build the road for this amount. 
Municipal aid, $463,000. Construction began August, 
1870. 

g 556. Plymouth, Kankakee and Pacific. — Has 
101 miles in Illinois, terminating in this state at 
Bureau. Is a branch, virtually, of the Pennsylvania 
Central. Municipal aid in Illinois, $543,000. Average 
cost of construction, $4,531,60. 

§ 557. Speingfield and Soutukrn Illinois, — Capi- 
tal stock, $3,776,500, Funded debt, $4,400,000. Float- 
ing debt, $140,000. Length of main track, 228 miles. 

§ 558. St. Loris, Jekseyville and Speingfield. — 
Organized March 20, 1872. No subscriptions or 
expenditures, except for surveys. General offices at 
Jerseyville. 

§ 559. KocKTOitD, EocK Island and St. Lolis. — 
Total stock paid in, $6,490,579.41, including munici- 
pal aid to the amount of $1,043,000. Total funded 
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debt, $9,000,000. Length of the road, 344 miles. 
Only about three-fotirtlis of the road is fenced. It lias 
seventeen railway intersections. 

§ 560, Pekin, Lincoln and Decatur. — Atnonnt of 
stock §1,500,000, all paid in. Of this stock connty 
and township aid covers $625,000, and individual aiJ 
§75,000. Total funded debt, §1,076,000. Tlie roatf 
cost $38,333.33 per mile, and is 67 miles long. Tho 
road is leased to the Toledo, "Wabash and Western. 

g 561. Peokia akd Rock' Island. — Total stock paid 
in, 81,857,950. Debt of the company, $1,665,277. 
The road is 91 miles long, and re^wrts four hundred 
bridges. General offices at Peoria. The total esti- 
mated value of the road, with its e(inipments, is 
$3,623,558. 

I 562. Pi»itiA, Fekin akd JAOKso^■vlLLE. — Presi- 
dent resides in Connecticut, and draws $10,000 salary. 
Tiic funded debt is $2,000,000. Tlie stock is $1,000,- 
(tOO. The total estimated value of road and equiji- 
inent is $427,136. It is 83 miles long. The munici 
]ial aid was §70,000. 

§ 563. Ohio akjj Mississipi'i.— Total stock, $24,030. 
000. Debt, $10,440,751. Lengtli of the road, 393 
niilos, of which 147^ miles are in Illinois. Gauge, 57 
iuclies. 

^ 564. JIjcuigan Cextral.— -Tliis is tiie only rail- 
road company- doing business in Illinois wliich has no 
(corporate existence in the state. On a capital stock of 
§17,987,048 its net earnings lor the last liscal year 
\rere $1,808,057. Its main line extends from Cliioago 
to Detroit, 285 miles. Tlie company operates, under 
lease, 430 miles more. 

§ 565. Laki-i Sudke and M^ci^OA^" Sou'ihilrn.— -('aj)- 



>y Google 



APPENDIX. 823 

ital stock, $35,000,000, all paid in. The total cost of 
construction and equipment was $62,053,600, and the 
to.tal leDgth of the road is 1,033 miles, only 14 miles 
l>eing in this state. Tlie gauge of the road is 4 feet 
9^ inches. Six transportation companies do a tlirongh 
freight husiness on that line. They are paid the usual 
mileage on cars, IJ cents per mile, whether loaded or 
empty, and receive a commission on freight, but the 
nature of that commission arrangement is kept secret. 
§ 566. PriTsnuitoir, Foex Wayne aed Cjiicaqo.— 
Total stock subscrihed, $31,614,285, of which only 
81,614,285 }-mi\ in. Tiie funded debt amounts to 
§13,623,000. Gangeoftliei-oad, 4 feet 9i inches. Tlie 
road is 468 miles lon^, and cost, with e<jiiipments, 
$26,288,123. Only 14J miles of the road are in Jlli- 
nois. The i'aWmt report in j-cgard to transportation 
companies is given by this company. Tt is as follows: 
"The transportation companies are to establieh and 
maintain, at. their own expense, independent and eifi- 
cient agencies in the principal cities of the east and 
w'cst, and, generally, to cjj-opei-ate with the officers of 
the company in establishing the line in public favor; 
furnish their own cars, and keep them in repair, sub- 
ject to tin; approval of the car inspector of the railway 
company ; pay all expenses, including loss and damage 
of freight, connected with the shipment and deliverj' 
of freight, and pay to i"aihvay company certain speci- 
lied rates, whitih rates are based upon an average of 
in-evailing rates cliarged by the railway company for 
tiiinitar freight. The railway company pay to the 
transportation company three mills pei- ton per mile 
1'nr the use of their eai-s, and liave a genenil su]>ervis- 
ion of the rates and business." 
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We have thus teen at the khor of sifting from the 
mass of facts given by the railroad companies such 
items as give the hest idea of eacli road in lUmoie. 



GENERAL SUMMAEY. 

§ 667. AcmAoi.— The report malies tlio following 
exhibit of the area of the state with reference to rail- 
roads: The nnmber of acres within five miles, 25,621,- 
778; between five and ten miles, 6,603,007; between 
ten 'and fifteen miles, 1,629,931; between fifteen and 
twenty miles and over, 708,SOO. Total area in acres, 
34,563,516. This summary is based on details fur- 
nished by Mr. T. J. Hicholh 

§ 568. Capital Stock.— The paid in capital of all 
the railroad companies of Illinois foots up $140,126,- 
064.28; their funded debt, $111,456,326.97; fioating 
debt $3,330,173.20. Amount of paid in stock and 
debts, $264,912,663.46. These last igures represent 
the actual capital invested up to July, 1872, in rail- 
roads existing under Illinois legislation, although the 
oflicial statement of the cost of road and equipment 
. up to that date, and for those i-ailways, foots up 
§238,584,541.24. We have here an excess of paid up 
stock and debts over cost of bnilding and equipping 
of $20,328,022.21. 

§ 569. Cost.— The average cost per mile of con- 
structing and equipping the roads completed July, 
1872 was $42,26448. Total miles of road at that 
date were 6,360.^%; "i™ "™' ''.™'Ai! branches, 
1,549JjV 
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§ 570. RoLUNQ Stock. — The total ec[uipineiit3 re- 
ported: Locomotives of twenty to thirty tons weight, 
1,305; of ten to twenty, 822; of less weight, 76. 
Total, 2,203. Passenger ears, 984; other cars, 48,114-. 
Total, 49,098. 

§ 571. Mir^AOE. — ^The mileage of trains during 
the year ending July, 1872: Passenger, 9,109,549; 
freight, 18,290,187; other trains, 4,777,438. Total, 
32,301,174. 

Tonnage op Completed Koads. — Through freight, 
1,739,0461; local freight, 3,513,589^. 

Accidents. — Passengers killed, 8; injured, 21; em- 
ployes killed, 65; injured, 126. Accidents to others: 
Killed, 75; injured, 93. 

§ 572. Eaknikgs. — The gross earnings for all rail- 
roads operated in Illinois were $43,227,128.04; the 
gross expenses were $45,249,968.55. Excess of expenses 
over earnings, $2,033,840.51. These figures are hased 
upon the sworn statements of the railway managers, 
which statements are summarized by the railroad and 
warehouse commissioners in their annual report, dated 
December 1, 1872, as follows: 
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LEGAL TliANSPORTATIOi^ RATES IN 
ILLINOIS. 

The relations of tJie Kailroad and Warehouse Com- 
missioners to railway charges have been explained. In 
accordance with law they have set forth a scale of 
charges for passengers and freight. They have classi- 
fied the railroads of the state, making a five-fokl 
classitication. The schedule given on page 330, and 
taken from the Bailroad Gazette, of Sept '13th, 1873, 
furnishes a key to the freight schedules prepared for 
the roads of tjie first class. The rates for roads of the 
second class are fixed at 10 per cent, below the first or 
standard rates. The rates for the third class are fixed 
at 5 per cent, above the standard. The rates for the 
tbnrth class at 10 per cent, above. The rates for tho 
fifth class at 15 per cent, above. Tlie passenger 
rates for these classes are 3 cents per mile for the first 
class; 2^ for the second; 3j for the third; 3f for the 
fourth; 4 for the fifth. These variations are based on 
the amount of patronage the several roads enjoy, and 
the relations of gross to net receipts, as shown by the 
6wom reports to the Board, made by the officers of 
each company. The classification is as follows: 

J^'irst Class — Columbus, Chicago and Indiana Cen- 
tral; Indianapolis, Bloomington and Western; Clii- 
cago, Alton and St. Louis; Illinois Central; Chicago, 
Burlington and Qnincy; Chicago and Northwestern; 
Indianapolis and St. Louis; Chicago, Bo ek Island and 
Pacific; Toledo, Wabash and Western; Ohio and Mis- 
sissippi. Second Class — Michigan Central; Lake 
Siore and Michigan Southern; Pittsburgh, Ft, Wayne 
and Chicago. Third Clam — Western Tlnion; Chi- 
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cago, Danville and Vineennes; Toledo, Peoria and 
"Warsaw; St.Xoois, Alton and Terre Haute; Illinois 
and St. Lonis. Fourth Class — Peoria, Pokin and 
Jacksonville; Peoria and Eock Island; Rockford. 
Eock Island and St. Louis. Fifth Class — Gilman, 
Clinton and Springlield; Chicago and Iowa; Hanni- 
bal and Naples; Peoria, Lincoln and Decatur; St, 
Louis and Southeastern; Cairo and Vineennes; and 
all other organized roads in the State, 

The standard rates for one mile and less than two, 
are 12 cents per hundred for first-class merchandise, 
10.67 lor second-class, 9.23 for third class, 8 for fourth- 
class; 10.67 per barrel for flour and meal in car loads; 
12.73 for salt, plaster, etc., in lots of 25 barrels; 4.26 
cents per hundred for all grains except wheat in car- 
loads; 4.68 for wheat; $8.37 per car-load for lumber; 
$9 for horses and mules; $8 for cattle and pi^; ?7 
for sheep in single deck cars; for classes " A," " B," 
" C," and " D " respectively, $11.20, 89.60, $8.69 and 
$7.63 per car-load ; and for coal 30 cents per ton in car- 
loads ($3 per car-load). The method of graduation 
may be soen by inspecting the rate for first-class goods. 
An addition of 0.5 cent for each additional mile is 
made up to 5 miles; tlien an addition of 0.4 cent per 
mile up to 20 miles; then of 0.3 cent per mile up to 
30 miles; then of 0.2 cent per mile up to 140 miles; 
then of 0.15 cent up to 247 miles. 
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RAILWAY LAW IN ILLINOIS. S3 1 

Ko rate lias been, aa yet, established for ear service; 
but the law is plain. It requires that all cars shall bo 
hauled at a reasonable and impartial rate. The pres- 
ent uniform arrangement is to allow the ear owner 1^ 
cents per mile for the use of hia car, whether loaded 
or empty. This arrangement gives, on an average, 
thirty per cent, of the gross receipts on through freight 
transported in transportation company ears to the 
transportation companies. Thus the railroads have 
themselves, without legislation, fixed the thirty per 
cent, as a fair allowance for car service. It is a more 
liberal arrangement for the car owner than the Com- 
missioners would probably have fixed had there been 
no precedent to follow; but since that schedule for car 
service has been fixed for throiigh freight, by the rail- 
roads, they could not complain of ite application to 
way freight. It is worth more lioth to furnish cars 
and to do the hauling for a short distance than for a 
long, and by allowing thirty per cent, to one and 
seventy per cent, to the other, an equitable division 
wonld be made, which would be equally applicable to 
short and long hauls, to way and through freight, and 
to all stations. The Kailway Law of Illinois, by thus 
requiring the railroads to allow the competitive system 
already iu vogue, as regards through freight, to be 
applied universally, has stmck tlie key note of the 
practical solution of the transportation problem, 
"Where competition is possible monopoly is impossible. 
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